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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Af f i r med.    

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s1 t hat  af f i r med t he 

deci s i on of  t he Ci r cui t  Cour t  f or  Wal wor t h Count y2 denyi ng 

def endant  James G.  Br er et on' s mot i on t o suppr ess evi dence 

obt ai ned t hr ough moni t or i ng by a gl obal  posi t i oni ng syst em ( GPS)  

devi ce i nst al l ed on Br er et on' s vehi c l e.   The i nst al l at i on and 

moni t or i ng of  Br er et on' s vehi c l e was accompl i shed pur suant  t o a 

war r ant ,  and Br er et on does not  al l ege t hat  t he use of  GPS i s per  

                                                 
1 St at e v.  Br er et on,  2011 WI  App 127,  337 Wi s.  2d 145,  804 

N. W. 2d 243.  

2 The Honor abl e Mi chael  S.  Gi bbs pr esi ded.  
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se unr easonabl e.   Rat her ,  Br er et on' s chal l enge f i r st  al l eges 

t hat  l aw enf or cement  of f i cer s l acked pr obabl e cause t o sei ze hi s 

vehi c l e and move i t  t o anot her  l ocat i on wher e a GPS devi ce coul d 

be saf el y i nst al l ed. 3  Ther ef or e,  he cont ends,  t he subsequent  

i nst al l at i on and moni t or i ng of  t he GPS devi ce const i t ut ed a 

v i ol at i on of  t he Four t h Amendment ' s pr ohi bi t i on of  unr easonabl e 

sei zur es.   Addi t i onal l y,  Br er et on cl ai ms t hat  t he GPS t r acki ng 

of  hi s vehi c l e ut i l i zed mor e advanced t echnol ogy t han was 

cont empl at ed under  t he war r ant ,  t her eby ef f ect i ng an 

unr easonabl e sear ch t hr ough t he execut i on of  t he war r ant .   We 

concl ude t hat  nei t her  of  Br er et on' s ar gument s demonst r at es a 

v i ol at i on of  Four t h Amendment  r i ght s,  and af f i r m t he deci s i on of  

t he cour t  of  appeal s.  

¶2 Fi r st ,  we concl ude t hat  t he sei zur e of  Br er et on' s 

vehi c l e was suppor t ed by pr obabl e cause t hat  t he vehi c l e was,  or  

cont ai ned,  evi dence of  a cr i me,  and was t her ef or e per mi ssi bl e 

under  t he Four t h Amendment .   The sei zur e was suppor t ed by 

wi t nesses'  r epor t s t hat  a car  mat chi ng t he make,  model ,  and 

l i cense pl at e number  of  t hat  par t i cul ar  vehi c l e had been seen at  

t he l ocat i ons of  r ecent  bur gl ar i es i n t he ar ea.   Addi t i onal l y,  

af t er  of f i cer s l awf ul l y st opped Br er et on and hi s co- def endant  

Br i an Conaway4 i n t he suspect  vehi c l e,  t hey di scover ed t hat  t he 

                                                 
3 Br er et on does not  cont end t hat  t he i ni t i al  st op was not  

l awf ul .   

4 At  t r i al ,  Br er et on j oi ned Conaway' s mot i on seeki ng 
suppr essi on of  t he evi dence at  i ssue;  however ,  Conaway i s not  a 
par t y t o t hi s appeal .  
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vehi c l e i dent i f i cat i on number  ( VI N)  di d not  mat ch t he l i cense 

pl at e,  and t hat  t he occupant s of  t he vehi c l e wer e not abl y 

s i mi l ar  t o t he t wo men seen at  mul t i pl e r ecent  bur gl ar i es.   

Accor di ngl y,  t he t hr ee- hour  sei zur e of  Br er et on' s vehi c l e,  

wher eby of f i cer s wer e abl e t o i nst al l  t he GPS devi ce,  di d not  

const i t ut e an unr easonabl e sei zur e under  t he Four t h Amendment ,  

as appl i ed t o aut omobi l es.   Mor eover ,  i n l i ght  of  Br er et on' s 

Four t h Amendment  i nt er est  i n avoi di ng gover nment  usur pat i on of  

hi s pr oper t y f or  t he pur pose of  conduct i ng sur vei l l ance on hi m,  

t he of f i cer s '  deci s i on t o obt ai n a war r ant  pr i or  t o conduct i ng 

t he GPS sear ch was pr oper .  

¶3 We al so concl ude t hat  t he t echnol ogy used i n 

conduct i ng t he GPS sear ch di d not  exceed t he scope of  t he 

war r ant  al l owi ng GPS t r acki ng of  Br er et on' s vehi c l e.   Judge 

Car l son i ssued t he war r ant  based on t he pr obabl e cause set  f or t h 

t hr ough t he f act s r eci t ed i n a det ect i ve' s af f i davi t .   The 

af f i davi t  and war r ant ' s l anguage cont empl at ed t he i nst al l at i on 

of  a GPS devi ce t hat  woul d t r ack t he vehi c l e' s movement s.   That  

t he devi ce pr ov i ded of f i cer s wi t h r eal - t i me updat es of  t hose 

movement s di d not  al t er  t he k i nd of  i nf or mat i on t o be obt ai ned 

under  t he war r ant ,  or  t he nat ur e of  t he i nt r usi on al l owed.   

Ther ef or e,  t he of f i cer s '  execut i on of  t he war r ant  was not  

unr easonabl e.   Accor di ngl y,  we af f i r m t he deci s i on of  t he cour t  

of  appeal s.  

I .   BACKGROUND 

¶4 I n l at e summer  and ear l y f al l  of  2007,  l aw enf or cement  

agenci es i n Rock and Wal wor t h Count i es r ecei ved mul t i pl e r epor t s  
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of  bur gl ar i es,  many of  whi ch shar ed si mi l ar  char act er i st i cs.   

Wi t nesses r epeat edl y r epor t ed havi ng seen t wo men i n a bl ue or  

t eal  l at e 1980s or  ear l y 1990s Pont i ac Gr and Am or  Gr and Pr i x 

near  t he bur gl ar i es.   Mul t i pl e ot her  wi t nesses i ndependent l y 

r epor t ed t hat  a s i mi l ar  vehi c l e,  al so occupi ed by t wo men 

descr i bed as s i mi l ar  t o t hose seen at  t he bur gl ar i es,  had 

appr oached wi t nesses'  houses.   I n each i nst ance,  t he man who 

appr oached t he house had asked whet her  " Bi l l y  Massey"  l i ved 

t her e.   Al so,  at  mul t i pl e bur gl ar i zed l ocat i ons,  l aw enf or cement  

f ound t hat  door s t o houses or  gar ages had been ki cked i n,  

appar ent l y as a met hod of  ent r y.   At  one of  t he bur gl ar i zed 

homes,  t he det ect i ves f ound f r esh t i r e t r ead mar ks,  and not ed 

t he desi gn and wear  pat t er n f or  l at er  compar i son. 5 

¶5 Not abl y,  one of  t he wi t nesses r epor t ed t hat  t he 

Pont i ac bor e an I l l i noi s l i cense pl at e,  number  8643511.   A check 

of  t he I l l i noi s Depar t ment  of  Tr anspor t at i on dat abase showed 

t hat  t hat  r egi st r at i on was expi r ed,  but  t hat  t he l i cense pl at e 

had been i ssued t o Ni chol as Kl abacha,  1510 Wi l l owbr ook Dr i ve,  

Bel v i der e,  I l l i noi s,  f or  a 1996 Pont i ac coupe.   Wal wor t h Count y 

det ect i ves v i s i t ed t hat  l ocat i on,  but  f ound an unoccupi ed 

r esi dence.   Addi t i onal l y,  Rock Count y Sher i f f ' s  Depar t ment  

r ecor ds f or  t hat  I l l i noi s l i cense pl at e showed t hat  deput i es had 

r ecent l y st opped a Bui ck bear i ng t hat  pl at e,  and t hat  Br er et on' s 

                                                 
5 Ul t i mat el y,  t he of f i cer  det er mi ned t hat  t he t i r e t r ead 

mar ks at  t he scene of  t he r obber y bor e s i mi l ar  desi gn and wear  
pat t er n t o t he vehi c l e i n whi ch Br er et on and Conaway wer e 
st opped.  
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co- def endant  Conaway had been a passenger  i n t hat  vehi c l e when 

i t  was st opped.  

¶6 On Oct ober  5,  2007,  Det ect i ve Rober t  Shar p of  t he 

Wal wor t h Count y Sher i f f ' s  Depar t ment  cont act ed Det ect i ve Ri char d 

Kamhol t z of  t he Rock Count y Sher i f f ' s  Depar t ment  t o exchange 

i nf or mat i on r egar di ng t he bur gl ar i es t hat  had been occur r i ng i n 

t he ar ea.   Det ect i ve Kamhol t z advi sed Det ect i ve Shar p of  at  

l east  t wo bur gl ar i es i n Rock Count y wi t h ver y s i mi l ar  f act s t o 

t hose i n Wal wor t h Count y,  and r epor t ed t hat  a Rock Count y 

Sher i f f ' s  deput y  had l ocat ed a bl ue Pont i ac bear i ng I l l i noi s 

l i cense pl at e number  8643511 out si de of  a r esi dence i n Bel oi t .   

Det ect i ve Kamhol t z st at ed t hat  he woul d v i s i t  t he r esi dence t o 

det er mi ne i f  a GPS devi ce coul d be i nst al l ed on t he vehi c l e at  

t hat  l ocat i on.  

¶7 Det ect i ve Kamhol t z l at er  det er mi ned t hat  t he ar ea 

wher e t he car  was l ocat ed was not  conduci ve t o i nst al l at i on of  a 

GPS devi ce,  and deci ded t o cont i nue t o moni t or  t he vehi c l e 

v i sual l y.   At  t hat  same t i me,  anot her  Wal wor t h Count y Sher i f f ' s  

det ect i ve,  Rober t  Schi l t z,  was i n t he pr ocess of  pr epar i ng an 

af f i davi t  f or  a cour t  or der  t o aut hor i ze i nst al l at i on of  a GPS 

devi ce on t he vehi c l e.  

¶8 The of f i cer s deci ded t hat  t hey woul d conduct  a st op of  

t he vehi c l e based on i t s expi r ed r egi st r at i on,  i t s  mi ssi ng 

r ear vi ew mi r r or ,  and i t s l oud exhaust ,  i n an at t empt  t o 

f aci l i t at e i nst al l at i on of  a GPS t r acki ng devi ce i n t he vehi c l e.   

I n accor dance wi t h t hi s pl an,  a Rock Count y Sher i f f ' s  deput y 

t hen st opped t he vehi c l e,  a bl ue 1993 Pont i ac Gr and Am,  al ong 



No.  2010AP1366- CR   

 

6 
 

Hi ghway 51 out si de of  Janesvi l l e,  wher e he was j oi ned by t wo 

Wal wor t h Count y det ect i ves.  

¶9 Af t er  st oppi ng t he vehi c l e,  t he of f i cer s obt ai ned 

i dent i f i cat i on f r om t he t wo occupant s,  Br er et on and Conaway.   At  

t hat  t i me,  t he of f i cer s l ear ned t hat  nei t her  man had a val i d 

dr i ver ' s l i cense.   Dur i ng t he st op,  t he det ect i ves al so 

di scover ed t hat  t he vehi c l e' s VI N di d not  mat ch t he VI N 

associ at ed wi t h t he I l l i noi s l i cense pl at e.   I nst ead,  t he VI N of  

t he men' s vehi c l e showed t hat  t hat  vehi c l e was r egi st er ed t o a 

woman who r esi ded i n Cl i nt on,  Wi sconsi n.  

¶10 Af t er  t he of f i cer s det er mi ned t hat  nei t her  Br er et on 

nor  Conaway had a val i d dr i ver ' s  l i cense,  and t her ef or e nei t her  

coul d l egal l y oper at e t he vehi c l e,  t he of f i cer s t ook t hem t o a 

near by Dol l ar  St or e so t hat  t he men coul d make ar r angement s f or  

someone el se t o pi ck up t he vehi c l e.   The j oi nt  l aw enf or cement  

t eam deci ded t hat  r at her  t han i nst al l i ng a GPS devi ce on t he 

si de of  Hi ghway 51,  whi ch woul d be pot ent i al l y  unsaf e,  t he 

vehi c l e woul d be t owed t o a pr i vat e i mpound l ot  wher e 

i nst al l at i on of  t he GPS coul d be accompl i shed.   Nei t her  Br er et on 

nor  Conaway wer e t ol d t hat  t he vehi c l e was bei ng t owed.  

¶11 Soon af t er  t he vehi c l e was t owed t o t he i mpound l ot ,  

Det ect i ve Schi l t z obt ai ned a s i gned cour t  or der  al l owi ng t he 

i nst al l at i on of  a GPS devi ce i n t he sei zed vehi c l e. 6  The or der ,  

                                                 
6 As r ecogni zed i n St at e v.  Sveum,  2010 WI  92,  ¶¶20 & 39,  

328 Wi s.  2d 369,  787 N. W. 2d 317,  such an or der  const i t ut es a 
war r ant  f or  Four t h Amendment  pur poses.  
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whi ch was based on Det ect i ve Schi l t z ' s af f i davi t ,  pr ovi ded i n 

r el evant  par t :  

 The Wal wor t h Count y Sher i f f ' s  Depar t ment  .  .  .  or  
ot her  l aw enf or cement  agenci es act i ng on i t s behal f ,  
ar e aut hor i zed t o pl ace an el ect r oni c t r acki ng devi ce 
on:   a 1993 bl ue Pont i ac Gr and Am SE 4 door  r egi st er ed 
t o Sher r y Bl oyer  of  Cl i nt on,  Wi sconsi n,  vehi c l e 
i dent i f i cat i on # 1G2NE543N7PM605764,  and t hey ar e 
her eby aut hor i zed t o sur r ept i t i ousl y ent er  and r e-
ent er  t he vehi c l e,  any bui l di ngs and st r uct ur es 
cont ai ni ng t he vehi c l e[ ]  or  any pr emi ses on whi ch t he 
vehi c l e[ ]  [ i s ]  l ocat ed t o i nst al l ,  use,  mai nt ai n and 
conduct  sur vei l l ance and moni t or i ng of  t he l ocat i on 
and movement  of  t he t ar get  vehi c l e i n al l  pl aces 
wi t hi n or  out si de t he j ur i sdi ct i on of  Wal wor t h Count y.   
Thi s i ncl udes,  but  i s not  l i mi t ed t o pr i vat e 
r esi dences and ot her  l ocat i ons not  open t o v i sual  
sur vei l l ance,  t o accompl i sh t he i nst al l at i on.   
Of f i cer s ar e aut hor i zed t o obt ai n and use keys t o 
oper at e and move t he vehi c l e[ ]  f or  t he r equi r ed t i me 
t o a conceal ed l ocat i on and ar e aut hor i zed t o open t he 
engi ne compar t ment [ ]  and t r unk ar ea[ ]  of  t he vehi c l e[ ]  
t o i nst al l  t he devi ce[ ] .  

 I t  i s  f ur t her  or der ed t hat  Det ect i ve Rober t  
Schi l t z,  or  ot her  l aw enf or cement  of f i cer s,  shal l  
r emove t he el ect r oni c t r acki ng devi ce as soon as 
pr act i cabl e af t er  t he obj ect i ves of  t he sur vei l l ance 
ar e accompl i shed or  not  l at er  t han si xt y ( 60)  days 
f r om t he dat e t hi s or der  i s s i gned unl ess ext ended by 
t hi s cour t  or  anot her  cour t  of  compet ent  j ur i sdi ct i on.  

Ther eaf t er ,  l aw enf or cement  of f i cer s i nst al l ed t he GPS devi ce 

i nsi de t he hood of  Br er et on' s vehi c l e, 7 and t hen r et ur ned t he 
                                                 

7 We r ef er  t o " Br er et on' s vehi c l e"  f or  ease of  r ef er ence,  
and make no subst ant i ve det er mi nat i on of  Br er et on' s act ual  
i nt er est  i n t he t r acked vehi c l e.   As di scussed bel ow,  t he St at e 
has asser t ed t hat  Br er et on had no val i d possessor y or  pr i vacy 
i nt er est s i n t he vehi c l e i n whi ch t he GPS uni t  was i nst al l ed.   
Our  deci s i on i n t hi s case,  however ,  i s  unaf f ect ed by t he St at e' s 
ar gument ,  and we assume wi t hout  deci di ng t hat  Br er et on' s  
possessor y or  pr i vacy i nt er est  i n t he vehi c l e was suf f i c i ent  t o 
asser t  a c l ai m f or  a v i ol at i on of  hi s Four t h Amendment  r i ght s.  
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vehi c l e t o t he l ocat i on at  whi ch Br er et on and Conaway had been 

st opped.  

¶12 Over  t he next  f our  days,  t he GPS devi ce t r ansmi t t ed 

i nf or mat i on about  t he movement s of  t he vehi c l e.   Wal wor t h Count y 

l aw enf or cement  of f i cer s r ecei ved t ext  messages t o t he t el ephone 

associ at ed wi t h t he GPS devi ce whenever  t he vehi c l e st ar t ed 

movi ng and when movement  ended.   Of f i cer s coul d t hen t r ack t he 

vehi c l e' s movement  i n r eal - t i me8 usi ng comput er  sof t war e.  

¶13 Four  days af t er  t he GPS devi ce was i nst al l ed,  l aw 

enf or cement  t r acked t he vehi c l e t o a r esi dent i al  l ocat i on i n t he 

t own of  Janesvi l l e,  wher e t he vehi c l e st opped f or  appr oxi mat el y 

t en mi nut es.   Of f i cer s wer e di spat ched t o check t hat  ar ea f or  

possi bl e bur gl ar i es,  and di scover ed a house wi t h t he f r ont  door  

k i cked i n.   When of f i cer s went  i nsi de,  i t  appear ed t hat  numer ous 

per sonal  bel ongi ngs wer e mi ssi ng.   The owner  of  t he r esi dence 

conf i r med t hat ,  i n addi t i on t o t he per sonal  bel ongi ngs,  

i ncl udi ng a f l at  scr een comput er  moni t or ,  $1, 500 i n cur r ency ( i n 

$100 denomi nat i ons)  al so was mi ssi ng.  

¶14 Soon af t er  di scover i ng t he br eak- i n,  l aw enf or cement  

of f i cer s st opped t he GPS- t r acked vehi c l e,  whi ch was dr i ven by 

Br er et on wi t h Conaway as a passenger .   Bot h wer e i mmedi at el y 

ar r est ed.   I nci dent  t o t hat  ar r est ,  of f i cer s sear ched t he 

vehi c l e,  wher ei n t hey f ound a f l at  scr een comput er  moni t or ;  

                                                 
8 Real - t i me t r ansmi ssi on r el ays i nf or mat i on at  t he act ual  

t i me t hat  t he vehi c l e' s movement  happens.  
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addi t i onal l y,  Br er et on had $1, 300 i n $100 bi l l s  c l enched i n hi s  

hand.  

¶15 Br er et on was char ged wi t h 14 cr i mi nal  count s,  

i ncl udi ng bot h f el oni es and mi sdemeanor s.   Br er et on subsequent l y  

moved t o suppr ess evi dence obt ai ned t hr ough t he use of  t he GPS 

devi ce,  i ncl udi ng evi dence f ound i n hi s vehi c l e on t he day he 

was ar r est ed,  on t he gr ound t hat  t he evi dence was obt ai ned i n 

v i ol at i on of  hi s Four t h Amendment  r i ght s agai nst  unr easonabl e 

sear ches and sei zur es. 9 Af t er  br i ef s,  t est i mony,  and or al  

ar gument ,  t he Ci r cui t  Cour t  f or  Wal wor t h Count y deni ed 

Br er et on' s mot i on.   Br er et on t hen pl eaded gui l t y t o some count s,  

and ot her s wer e di smi ssed but  r ead i n. 10  Br er et on was sent enced 

t o 12 year s i mpr i sonment ,  consi st i ng of  seven year s of  

i ncar cer at i on and f i ve year s of  ext ended super vi s i on.    

¶16 Af t er  j udgment  was ent er ed on hi s pl ea,  Br er et on 

appeal ed t he deni al  of  hi s suppr essi on mot i on,  i n accor dance 

wi t h Wi s.  St at .  § 971. 31( 10)  ( 2009- 10)  ( al l owi ng r evi ew of  a 

mot i on t o suppr ess af t er  ent r y of  a gui l t y pl ea and j udgment  

t her eon) .   The cour t  of  appeal s af f i r med.   We accept ed 

                                                 
9 Br er et on bases hi s chal l enge excl usi vel y on t he Four t h 

Amendment  t o t he Uni t ed St at es Const i t ut i on,  wi t hout  r el y i ng on 
t he par al l el  pr ovi s i on i n t he Wi sconsi n Const i t ut i on,  Ar t i c l e I ,  
Sect i on 11.  

10 When char ges ar e r ead i n,  t he c i r cui t  cour t  agr ees t o t he 
di smi ssal  of  t hose char ges,  and t he def endant  agr ees t hat  t he 
c i r cui t  cour t  can consi der  t he r ead i n char ges when sent enci ng 
i s done on t he count s t o whi ch t he def endant  has pl eaded gui l t y.   
See St at e v.  Fr ey,  2012 WI  99,  ¶35,  343 Wi s.  2d 358,  817 N. W. 2d 
436.     
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Br er et on' s pet i t i on and now af f i r m t he deci s i on of  t he cour t  of  

appeal s.  

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶17 Br er et on ar gues t hat  t he i nst al l at i on of  t he GPS 

devi ce was accompl i shed by an i l l egal  sei zur e of  hi s vehi c l e,  

and t hat  t he i nf or mat i on t hat  l aw enf or cement  obt ai ned by usi ng 

t he GPS devi ce unr easonabl y exceeded t he scope of  t he war r ant .   

Bot h of  t he i ssues r ai sed t ur n on whet her  l aw enf or cement  

of f i cer s '  conduct  v i ol at ed t he Four t h Amendment ' s pr ot ect i ons 

agai nst  unr easonabl e sear ches and sei zur es.   These i ssues 

pr esent  quest i ons of  const i t ut i onal  f act .   See St at e v.  Sveum,  

2010 WI  92,  ¶16,  328 Wi s.  2d 369,  787 N. W. 2d 317.   We uphol d t he 

c i r cui t  cour t ' s  f i ndi ngs of  hi st or i cal  f act  unl ess t hose 

f i ndi ngs ar e c l ear l y er r oneous;  however ,  t he appl i cat i on of  

Four t h Amendment  pr i nci pl es t o t he f act s f ound pr esent s a 

quest i on of  l aw t hat  we r evi ew i ndependent l y.   I d.  

B.   St andi ng 

¶18 We begi n by addr essi ng t he St at e' s ar gument  t hat  

Br er et on does not  have Four t h Amendment  " st andi ng"  t o chal l enge 

t he sear ch or  sei zur e i n t hi s case.   The St at e cont ends t hat  

Br er et on has not  demonst r at ed any possessor y or  pr i vacy 

i nt er est s i n t he vehi c l e and t her ef or e,  he does not  have 

st andi ng t o asser t  t hat  t he act i ons of  l aw enf or cement  i nf r i nged 

hi s Four t h Amendment  r i ght s.   I n par t i cul ar ,  t he St at e c l ai ms 

t hat  t her e i s no evi dence i n t he r ecor d showi ng t hat  Br er et on 

owned t he vehi c l e,  t hat  he had per mi ssi on t o use i t ,  or  even 
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t hat  t he vehi c l e was not  st ol en.   Cf .  St at e v.  Br uski ,  2007 WI  

25,  ¶22,  299 Wi s.  2d 177,  727 N. W. 2d 503.  

¶19 We decl i ne t o addr ess t he St at e' s st andi ng ar gument .   

The St at e r ai ses t hi s i ssue f or  t he f i r st  t i me bef or e t hi s cour t  

and " [ t ] he gener al  r ul e i s t hat  i ssues not  pr esent ed t o t he 

c i r cui t  cour t  wi l l  not  be consi der ed f or  t he f i r st  t i me on 

appeal . "   St at e v.  Caban,  210 Wi s.  2d 597,  604,  563 N. W. 2d 501 

( 1997) .   Al t hough we may choose t o consi der  such i ssues,  

count er vai l i ng consi der at i ons of  f ai r ness,  ef f i c i ency,  and 

i nst i t ut i onal  compet ency ar e gener al l y per suasi ve when 

det er mi ni ng whet her  an i ssue r ai sed f or  t he f i r st  t i me on appeal  

shoul d be addr essed.   I d.  at  604- 05.  

¶20 Fur t her mor e,  f or  our  di scussi on of  GPS devi ces and 

t hei r  i mpact s on Four t h Amendment  concer ns,  t he mat t er  of  

st andi ng need not  be addr essed.   Accor di ngl y,  we assume,  wi t hout  

deci di ng,  t hat  Br er et on has st andi ng t o asser t  Four t h Amendment  

chal l enges i n t hi s case.    

C.   Rel evant  Four t h Amendment  Pr i nci pl es 

1.   Four t h Amendment  st andar ds r egar di ng sei zur es 

¶21 Br er et on cont ends t hat  t he of f i cer s '  t owi ng hi s 

vehi c l e const i t ut ed an unr easonabl e sei zur e.   Thi s ar gument  

asser t s t hat  l aw enf or cement  sei zed Br er et on' s vehi c l e wi t hout  a 

war r ant  or  pr obabl e cause.   Accor di ngl y,  we exami ne t he Four t h 

Amendment ' s r equi r ement s f or  sei zur es of  vehi c l es.  

¶22 The Four t h Amendment  t o t he Uni t ed St at es Const i t ut i on 

pr ovi des t hat :  
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 The r i ght  of  t he peopl e t o be secur e i n t hei r  
per sons,  houses,  paper s,  and ef f ect s,  agai nst  
unr easonabl e sear ches and sei zur es,  shal l  not  be 
v i ol at ed,  and no War r ant s shal l  i ssue,  but  upon 
pr obabl e cause,  suppor t ed by Oat h or  af f i r mat i on,  and 
par t i cul ar l y descr i bi ng t he pl ace t o be sear ched,  and 
t he per sons or  t hi ngs t o be sei zed.  

U. S.  Const .  amend.  I V.    

¶23 A sei zur e depr i ves an i ndi v i dual  of  " domi ni on over  hi s 

or  her  per son or  pr oper t y, "  Hor t on v.  Cal i f or ni a,  496 U. S.  128,  

133 ( 1990) ,  wher eas a sear ch occur s " when an expect at i on of  

pr i vacy t hat  soci et y i s pr epar ed t o consi der  r easonabl e i s  

i nf r i nged. "   Uni t ed St at es v.  Jacobsen,  466 U. S.  109,  113 

( 1984) .   The t wo i nt er est s under l y i ng sei zur es and sear ches ar e 

anal yt i cal l y di st i nct ,  and t he i nf r i ngement  of  one does not  

al ways i mpl i cat e t he ot her .   See St at e v.  Ar i as,  2008 WI  84,  

¶25,  311 Wi s.  2d 358,  752 N. W. 2d 748.   I n par t i cul ar ,  sei zur es 

gener al l y ar e consi der ed l ess i nt r usi ve t han sear ches,  based on 

t he t ype of  r i ght s i nf r i nged:   " [ a]  sei zur e af f ect s onl y t he 

per son' s possessor y i nt er est s;  a sear ch af f ect s a per son' s 

pr i vacy i nt er est s. "   Segur a v.  Uni t ed St at es,  468 U. S.  796,  806 

( 1984) .   We f i r st  exami ne t he l aw r el evant  t o sei zur es i nvol v i ng 

aut omobi l es,  and t hen t ur n t o t he pr i vacy i nt er est s i mpl i cat ed 

by t he sear ch of  a vehi c l e,  namel y,  t he t r acki ng of  a vehi c l e 

usi ng GPS t echnol ogy.   

¶24 The st op of  an aut omobi l e by l aw enf or cement  

const i t ut es a sei zur e of  t he vehi c l e,  as wel l  as i t s occupant s.   

See Whr en v.  Uni t ed St at es,  517 U. S.  806,  809–10 ( 1996) .   The 

t owi ng of  t he vehi c l e f r om t he l ocat i on at  whi ch i t  was st opped 

cont i nues a sei zur e of  t he vehi c l e.   See St at e v.  Sumner ,  2008 
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WI  94,  ¶9,  312 Wi s.  2d 292,  752 N. W. 2d 783 ( not i ng t hat  a sei zed 

vehi c l e woul d be t owed because t he dr i ver ' s l i cense was 

suspended) .   A sei zur e conduct ed wi t hout  a val i d war r ant  i s 

pr esumpt i vel y unr easonabl e.   See Uni t ed St at es v.  Ross,  456 U. S.  

798,  824–25 ( 1982) .   The r equi r ement  t hat  sei zur es be under t aken 

pur suant  t o a val i d war r ant  i s subj ect  t o cer t ai n,  l i mi t ed 

except i ons.   I d.  at  825.   Rel evant  her e i s what  i s r ef er r ed t o 

as t he " aut omobi l e except i on, "  whi ch r ecogni zes t hat  l aw 

enf or cement  of f i cer s may,  i n cer t ai n c i r cumst ances,  conduct  

sei zur es i nvol v i ng aut omobi l es wi t hout  f i r st  obt ai ni ng a 

war r ant .   See Chamber s v.  Mar oney,  399 U. S.  42,  48–52 ( 1970) .  

¶25 I ni t i al l y  est abl i shed i n Car r ol l  v.  Uni t ed St at es,  267 

U. S.  132 ( 1925) ,  t he aut omobi l e except i on pr ovi des t hat  l aw 

enf or cement  of f i cer s may sei ze a vehi c l e,  i t s  occupant s,  and 

per sonal  pr oper t y i nsi de t he vehi c l e,  wi t hout  a war r ant ,  when 

of f i cer s demonst r at e t hat  pr obabl e cause exi st s  t o j ust i f y t he 

i nt r usi on. 11  See Chamber s,  399 U. S.  at  51–52;  Whr en,  517 U. S.  at  

809–10.   We have st at ed t hat  pr obabl e cause r equi r es t hat  l aw 

enf or cement  of f i cer s show t hat  t her e was a " f ai r  pr obabi l i t y"  

t hat  t he pl ace or  cont ai ner  sei zed ( i n t hi s case,  a vehi c l e)  

cont ai ned or  was i t sel f  evi dence of  a cr i me.   See St at e v.  

Car r ol l ,  2010 WI  8,  ¶28,  322 Wi s.  2d 299,  778 N. W. 2d 1;  see al so 

Chamber s,  399 U. S.  at  49 ( " ' The measur e of  l egal i t y of  such a 

                                                 
11 The necessar y ant ecedent  t o t he sei zur e of  a vehi c l e i s 

t hat ,  pr i or  t o st oppi ng t he vehi c l e,  l aw enf or cement  of f i cer s 
must  have at  l east  r easonabl e suspi c i on t hat  cr i mi nal  act i v i t y  
i s af oot .   See St at e v.  Anagnos,  2012 WI  64,  ¶47,  341 Wi s.  2d 
576,  815 N. W. 2d 675.  
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sei zur e i s,  t her ef or e,  t hat  t he sei z i ng of f i cer  shal l  have 

r easonabl e or  pr obabl e cause f or  bel i evi ng t hat  t he aut omobi l e 

whi ch he st ops and sei zes has cont r aband .  .  .  t her ei n whi ch i s 

bei ng i l l egal l y t r anspor t ed. ' " )  ( quot i ng Car r ol l ,  267 U. S.  at  

155–56) .  

¶26 Chamber s i s a hal l mar k case i nvol v i ng t he aut omobi l e 

except i on.   I n Chamber s,  of f i cer s st opped a vehi c l e based on 

wi t ness r epor t s t hat  a s i mi l ar  vehi c l e wi t h s i mi l ar  occupant s 

had been seen f l eei ng t he scene of  a r obber y.   Chamber s,  399 

U. S.  at  44.   Wi t hi n an hour ,  of f i cer s l ocat ed a vehi c l e t hat  

mat ched t he wi t nesses'  descr i pt i on,  and whose occupant s al so 

mat ched t he wi t nesses'  par t i cul ar i zed r epor t s of  suspect s 

pr esent  at  t he r obber y.   See i d.   Af t er  r emovi ng t he suspect s 

f r om t he vehi c l e,  of f i cer s deci ded t hat  t hey woul d move t he 

vehi c l e f r om t he dar k par ki ng l ot  i n whi ch t he vehi c l e was 

st opped t o t he pol i ce st at i on,  wher e t hey coul d mor e saf el y and 

ef f ect i vel y conduct  a sear ch.   See i d.  at  52 n. 10.  

¶27 I n eval uat i ng whet her  t he of f i cer s '  deci s i on t o move 

t he vehi c l e was unr easonabl e under  t he Four t h Amendment ,  t he 

Cour t  exami ned t he " aut omobi l e except i on, "  and expl ai ned t hat  

t he pur pose of  t he except i on was t o al l ow of f i cer s t o sei ze 

vehi c l es upon pr obabl e cause,  but  wi t hout  a war r ant ,  because 

doi ng so ser ves t he subst ant i al  st at e i nt er est  of  pr event i ng 

pr obabl e cr i mi nal s f r om avoi di ng capt ur e,  as wel l  as pr event i ng 

t he r emoval  of  i ncr i mi nat i ng evi dence f r om l aw enf or cement ' s 

j ur i sdi ct i on.   See i d.  at  47–52.   The Cour t  concl uded t hat  t he 
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of f i cer s '  deci s i on t o cont i nue t he sei zur e and move t he vehi c l e 

was r easonabl e under  t he c i r cumst ances.   See i d.  at  51–52.  

¶28 Si nce Chamber s,  t he Cour t  has r eaf f i r med t he val i di t y  

of  t he aut omobi l e except i on,  as wel l  as i t s al l owance t hat  

of f i cer s may cont i nue t he sei zur e of  a vehi c l e and move i t ,  

based upon pr obabl e cause t hat  t he vehi c l e i s or  cont ai ns 

evi dence of  a cr i me,  when doi ng so ser ves subst ant i al  l aw 

enf or cement  i nt er est s,  and when l aw enf or cement  of f i cer s have 

sought  t o use t hose met hods l east  l i kel y t o i nf r i nge upon 

ci t i zens'  Four t h Amendment  r i ght s.   See Ross,  456 U. S.  at  808 

n. 10.   Accor di ngl y,  when anal yzi ng an i ndi v i dual ' s Four t h 

Amendment  c l ai m of  an unr easonabl e sei zur e of  an aut omobi l e,  one 

of  t he cour t ' s  consi der at i ons i s t o bal ance t he publ i c i nt er est  

i n i nvest i gat i ng and t hwar t i ng cr i me agai nst  t he pr i vat e 

i nt er est s i n mai nt ai ni ng domi ni on over  one' s possessi ons;  t he 

cour t  must  exami ne t he ext ent  t o whi ch t he sei zur e ser ves t he 

publ i c i nt er est  and i nf r i nges upon pr i vat e i nt er est s.   See 

Ar i as,  311 Wi s.  2d 358,  ¶34;  see al so Uni t ed St at es v.  Pl ace,  

462 U. S.  696,  703 ( 1983) .   I n t he cont ext  of  war r ant l ess 

sei zur es i nvol v i ng aut omobi l es,  t her e exi st s a st r ong 

gover nment al  i nt er est ,  r ecogni zed under  t he Four t h Amendment ,  t o 

f er r et  out  cr i me and conduct  necessar y i nvest i gat i ons bef or e t he 

vehi c l e and i t s occupant s may be " spi r i t ed away. "   See Fl or i da 

v.  Whi t e,  526 U. S.  559,  565 ( 1999) .  

¶29 I n addi t i on t o l aw enf or cement  of f i cer s '  subst ant i al  

i nt er est  i n i nvest i gat i ng and pr event i ng cr i me upon a showi ng of  

pr obabl e cause,  ot her  " subst ant i al "  gover nment al  i nt er est s may 
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j ust i f y war r ant l ess sei zur es.   See Pl ace,  462 U. S.  at  703–04.   

Par t i cul ar l y r el evant  i n t hi s case ar e l aw enf or cement ' s  

" subst ant i al "  i nt er est s i n " mi ni mi zi ng t he r i sk of  har m"  t o 

of f i cer s or  occupant s of  a vehi c l e.   See i d.   These i nt er est s 

ar e s i gni f i cant  when t he obj ect  t o be sei zed i s a vehi c l e 

l ocat ed i n a publ i c pl ace.   See Whi t e,  526 U. S.  at  565–66.  

¶30 The Four t h Amendment ' s gener al  al l owance of  

war r ant l ess sei zur es of  vehi c l es based upon pr obabl e cause i s 

i nt ended t o st r i ke a bal ance bet ween t he pr ot ect i on of  

i ndi v i dual  r i ght s and t he r ecogni t i on t hat ,  when an i ndi v i dual  

has gi ven l aw enf or cement  of f i cer s pr obabl e cause t o bel i eve 

t hat  a cr i me i s bei ng or  has been commi t t ed,  t he i ndi v i dual ' s 

Four t h Amendment  i nt er est s ar e di mi ni shed:  

[ I ] f  an i mmedi at e sear ch on t he scene coul d be 
conduct ed,  but  not  one at  t he st at i on i f  t he vehi c l e 
i s i mpounded,  pol i ce of t en s i mpl y woul d sear ch t he 
vehi c l e on t he st r eet ——at  no advant age t o t he 
occupant s,  yet  possi bl y at  cer t ai n cost  t o t he pol i ce.   
The r ul es as appl i ed i n par t i cul ar  cases may appear  
unsat i sf act or y.   They r ef l ect ,  however ,  a r easoned 
appl i cat i on of  t he mor e gener al  r ul e t hat  i f  an 
i ndi v i dual  gi ves t he pol i ce pr obabl e cause t o bel i eve 
a vehi c l e i s t r anspor t i ng cont r aband,  he l oses t he 
r i ght  t o pr oceed on hi s way wi t hout  of f i c i al  
i nt er f er ence.  

Ross,  456 U. S.  at  807 n. 9.   Ther ef or e,  as l ong as of f i cer s have 

pr obabl e cause t o bel i eve t hat  t he vehi c l e i s,  or  cont ai ns,  

evi dence of  a cr i me,  war r ant l ess sei zur es of  aut omobi l es may be 
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l awf ul ,  pr ovi ded t hat  t hey ar e conduct ed r easonabl y. 12  See 

Chamber s,  399 U. S.  at  51–52;  Ross,  456 U. S.  at  824–25;  see al so 

Pl ace,  462 U. S.  at  707–10 ( r ecogni z i ng t hat  war r ant l ess sei zur es 

must  be conduct ed r easonabl y) .  

2.   Four t h Amendment  st andar ds r egar di ng sear ches 

¶31 The Four t h Amendment  i nt er est s i mpl i cat ed by sear ches 

di f f er  f r om t hose i mpl i cat ed by sei zur es.   Wher eas t he 

al l egat i ons t hat  a sei zur e was unr easonabl e ar e anal yzed i n 

t er ms of  a bal ance of  t he publ i c  and pr i vat e i nt er est s at  i ssue,  

as wel l  as t he r easonabl eness of  t he means used t o ef f ect uat e 

t he sei zur e,  t he r easonabl eness of  a sear ch l ooks t o how and 

wher e a sear ch was conduct ed.   See Ar i as,  311 Wi s.  2d 358,  ¶¶31–

32.   Focusi ng on how and wher e a sear ch was conduct ed addr esses 

whet her  t he sear ch was unr easonabl e because t he Four t h Amendment  

pr ohi bi t s unr easonabl y i nt r usi ve i ncur si ons upon pr i vacy 

i nt er est s of  i ndi v i dual s.   See i d. ,  ¶31.  

¶32 Accor di ngl y,  whet her  an i ndi v i dual  has a r easonabl e 

expect at i on of  pr i vacy i n avoi di ng t he met hod of  sear ch and a 

r easonabl e expect at i on of  pr i vacy i n t he pl ace sear ched ar e t he 

quest i ons t hat  dr i ve a cour t ' s  exami nat i on of  t he r easonabl eness 

of  t he sear ch.   Thi s i s so because t he pr ot ect i on agai nst  

                                                 
12 Not abl y,  i n Uni t ed St at es v.  Ross,  456 U. S.  798,  806 n. 8 

( 1982) ,  t he Cour t  r el i ed upon t he l ongst andi ng hi st or y of  t he 
war r ant  r equi r ement ' s except i on f or  movabl e vehi c l es,  
r ecogni z i ng t hat  " i ndi v i dual s al ways had been on not i ce t hat  
movabl e vessel s may be st opped and sear ched on f act s gi v i ng r i se 
t o pr obabl e cause t hat  t he vehi c l e cont ai ns cont r aband,  wi t hout  
t he pr ot ect i on af f or ded by a magi st r at e' s pr i or  eval uat i on of  
t hose f act s. "  
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unr easonabl e sear ches at t aches t o peopl e,  not  pl aces or  t hi ngs,  

" asi de f r om t hei r  r el at i onshi ps t o peopl e af f ect ed by gover nment  

act i on. "   See i d. ,  ¶24.   For  exampl e,  when t he cl ai m al l eged i s 

an unr easonabl e sear ch,  i nt er f er ence wi t h pl aces or  t hi ngs i s 

i nsuf f i c i ent  t o sust ai n t he c l ai m unl ess t he i ndi v i dual  al l egi ng 

an unr easonabl e sear ch demonst r at es t hat  he or  she had a 

r easonabl e expect at i on of  pr i vacy i n t he pl ace or  t hi ng 

sear ched.   See i d. ;  see al so Kat z v.  Uni t ed St at es,  389 U. S.  

347,  351 ( 1967) .  

¶33 I n Sveum,  328 Wi s.  2d 369,  ¶¶39,  52,  we uphel d t he 

val i di t y of  a sear ch war r ant  aut hor i z i ng t he use of  GPS 

t echnol ogy t o t r ack an i ndi v i dual ' s vehi c l e and moni t or  t he 

occupant s '  movement s and l ocat i ons.   I n Sveum,  we assumed,  

wi t hout  deci di ng,  t hat  t he use of  a GPS devi ce const i t ut ed a 

sear ch.   I d. ,  ¶¶73–74.   However ,  r ecent l y,  i n Uni t ed St at es v.  

Jones,  132 S.  Ct .  945 ( 2012) ,  t he Supr eme Cour t  conf i r med t hat  

t he use of  GPS t echnol ogy t o t r ack an i ndi v i dual ' s movement s i n 

hi s vehi c l e i s a sear ch f or  Four t h Amendment  pur poses.   I d.  at  

949- 50.     

¶34 Al t hough t he Cour t ' s  maj or i t y opi ni on i n Jones 

di scussed t he Four t h Amendment  v i ol at i on i n t er ms of  t he 

gover nment ' s t r espass upon an i ndi v i dual ' s pr oper t y,  see i d.  at  

949–51,  war r ant l ess GPS t r acki ng woul d const i t ut e a sear ch " even 

i n t he absence of  a t r espass,  [ because]  a Four t h Amendment  

sear ch occur s when t he gover nment  v i ol at es a subj ect i ve 

expect at i on of  pr i vacy t hat  soci et y r ecogni zes as r easonabl e. "   
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I d.  at  954–55 ( Sot omayor ,  J. ,  concur r i ng)  ( quot i ng Kyl l o v.  

Uni t ed St at es,  533 U. S.  27,  33 ( 2001) )  ( i nt er nal  quot at i on mar ks 

omi t t ed) . 13  The pr i vacy i nt er est  at  i ssue i n Jones,  and i n t hi s  

case,  wher e t he gover nment  has ut i l i zed Br er et on' s pr oper t y14 t o 

appl y GPS t echnol ogy t o moni t or  hi s movement s,  i s  gover nment  

usur pat i on of  an i ndi v i dual ' s pr oper t y " f or  t he pur pose of  

conduct i ng sur vei l l ance on hi m,  t her eby i nvadi ng pr i vacy 

i nt er est s l ong af f or ded,  and undoubt edl y ent i t l ed t o,  Four t h 

Amendment  pr ot ect i on. "   See i d.  at  954 ( c i t i ng Si l ver man v.  

Uni t ed St at es,  365 U. S.  505,  511–12 ( 1961) ) .  

3.   War r ant  execut i on 

¶35 I n cont r ast  t o war r ant l ess sei zur es under  t he 

" aut omobi l e except i on, "  whi ch ar e not  ent i t l ed t o a r evi ewi ng 

cour t ' s  def er ence,  wher e a neut r al  and det ached magi st r at e has 

det er mi ned t hat  pr obabl e cause exi st s f or  t he i ssuance of  a 

war r ant ,  cour t s wi l l  accor d gr eat  def er ence t o t he magi st r at e' s 

det er mi nat i on.   See Sveum,  328 Wi s.  2d 369,  ¶25.   Wher e a val i d 

war r ant  exi st s,  t he r easonabl eness of  t he met hod by whi ch a 

sear ch or  sei zur e was conduct ed never t hel ess wi l l  be exami ned.   

See i d. ,  ¶53.   However ,  t he choi ce of  met hod of  execut i on of  a 

                                                 
13 I t  i s  i mpor t ant  t o not e t hat  t he maj or i t y opi ni on i n 

Uni t ed St at es v.  Jones,  132 S.  Ct .  945 ( 2012) ,  di d not  over r ul e 
Kat z v.  Uni t ed St at es,  389 U. S.  347 ( 1967) ,  and t he cases t hat  
f ol l ow Kat z ' s r easoni ng,  but  r at her ,  r el i ed on anot her  Four t h 
Amendment  concer n.    

14 Because we assumed,  wi t hout  deci di ng,  t hat  Br er et on had 
st andi ng t o r ai se Four t h Amendment  c l ai ms,  we must  assume t hat  
Br er et on had at  l east  t he r i ght  t o possess t he vehi c l e i n 
quest i on.  
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war r ant  i s t ypi cal l y l ef t  t o t he di scr et i on of  l aw enf or cement  

of f i cer s,  pr ovi ded t hat  t he chosen met hod i s " r easonabl e. "   See 

i d.  

D.   Appl i cat i on 

¶36 Br er et on' s f i r st  ar gument  f or  suppr essi ng t he GPS 

evi dence agai nst  hi m i s t hat  t he ext ensi on of  t he sei zur e of  hi s  

vehi c l e t o t ow i t  was i l l egal  as not  havi ng been suppor t ed by 

pr obabl e cause,  and t hat ,  al t er nat i vel y,  t he met hod of  

ef f ect uat i ng t he sei zur e was unr easonabl e because of f i cer s di d 

not  wai t  f or  t he war r ant  bef or e t owi ng hi s vehi c l e.   We 

di sagr ee.    

¶37 By t he t i me t hat  Br er et on and Conaway wer e st opped by 

Rock and Wal wor t h Count y of f i cer s,  of f i cer s f r om bot h count i es '  

sher i f f ' s  depar t ment s had conduct ed subst ant i al  i nvest i gat i ons 

and sur vei l l ance i n connect i on wi t h t he bur gl ar i es i n whi ch t he 

vehi c l e was i mpl i cat ed.   The t wo depar t ment s had i nvest i gat ed 

appr oxi mat el y 35 bur gl ar i es t hat  shar ed si mi l ar  char act er i st i cs.   

Ther ef or e,  Wal wor t h Count y Sher i f f ' s  of f i cer s possessed 

i nf or mat i on t hat  ( 1)  t he vehi c l e i n whi ch t he men wer e r i di ng 

was ver y s i mi l ar  t o t he vehi c l e t hat  had been seen at  mul t i pl e 

bur gl ar i es;  ( 2)  t he vehi c l e al so was si mi l ar  t o t he vehi c l e 

descr i bed as havi ng been used by t wo men si mi l ar  t o t he 

bur gl ar s,  who had suspi c i ousl y appr oached homes i n t he ar ea of  

t he bur gl ar i es;  ( 3)  t he l i cense pl at e of  t he vehi c l e 

cor r esponded t o at  l east  one wi t ness' s account  of  a suspi c i ous 

vehi c l e i n t he ar ea near  one of  t he bur gl ar i es;  and ( 4)  t he 

vehi c l e had a l oud exhaust ,  no r ear vi ew mi r r or ,  and expi r ed 
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l i cense pl at es whose l egi t i macy was al r eady suspect  due t o 

r epor t s t hat  t he pl at e had r ecent l y been f ound on a Bui ck i n 

Rock Count y.   Accor di ngl y,  t he of f i cer s had at  l east  a " f ai r  

pr obabi l i t y"  t hat  t he vehi c l e was or  cont ai ned evi dence of  a 

cr i me.   See Car r ol l ,  322 Wi s.  2d 299,  ¶28.  

¶38 Then,  when t he of f i cer s appr oached t he vehi c l e and 

began t o i nt er act  wi t h Br er et on and Conaway,  t hey di scover ed 

t hat  t he men di d not  have val i d dr i ver ' s l i censes and t hat  t he 

vehi c l e' s VI N di d not  cor r espond t o t he l i cense pl at e.   I t  

shoul d be not ed t hat  nei t her  of  t hese f act s  ( no l i censes,  

i ncongr uous VI N)  was necessar y t o show t hat  t he of f i cer s had 

pr obabl e cause t o sei ze Br er et on' s vehi c l e.   The i nf or mat i on 

t hat  t he of f i cer s obt ai ned af t er  st oppi ng t he vehi c l e s i mpl y  

l ent  f ur t her  suppor t  t o t he concl usi on t hat  pr obabl e cause 

exi st ed f or  t he cont i nui ng sei zur e of  t he vehi c l e.  

¶39 Br er et on ar gues,  however ,  t hat  t he war r ant  t hat  was 

i ssued i mper mi ssi bl y r el i ed upon t he i nf or mat i on t hat  of f i cer s 

l ear ned af t er  t he st op,  namel y t he VI N and t he physi cal  

s i mi l ar i t i es t hat  Br er et on and Conaway shar ed wi t h wi t nesses'  

r epor t s of  t he men seen at  t he l ocat i ons of  t he bur gl ar i es.   

Br er et on ar gues t hat  r el i ance on t hat  i nf or mat i on i s 

i mper mi ssi bl e because t hose addi t i onal  pi eces of  i nf or mat i on 

wer e obt ai ned as a r esul t  of  t he i l l egal  sei zur e of  t he vehi c l e.   

Br er et on i s mi st aken on at  l east  t wo gr ounds.  

¶40 Fi r st ,  as di scussed above,  t he of f i cer s had pr obabl e 

cause t o cont i nue t he st op and t ow t he vehi c l e,  based on t he 

pl et hor a of  i nf or mat i on suggest i ng t hat  t he vehi c l e Br er et on was 



No.  2010AP1366- CR   

 

22 
 

dr i v i ng was connect ed t o numer ous bur gl ar i es i n t he ar ea.   

Second,  t he of f i cer s wer e j ust i f i ed i n not i ng t he vehi c l e' s VI N,  

as wel l  as t he physi cal  char act er i st i cs of  t he vehi c l e' s t wo 

occupant s.   Law enf or cement  of f i cer s ar e not  pr ohi bi t ed f r om 

cont i nui ng t hei r  i nvest i gat or y ef f or t s af t er  a l awf ul  st op,  when 

t hey have pr obabl e cause t o bel i eve t he vehi c l e i s,  or  cont ai ns,  

evi dence of  a cr i me.   Cf .  Car r ol l ,  322 Wi s.  2d 299,  ¶¶22–25 

( r ecogni z i ng of f i cer ' s val i d possessi on of  def endant ' s cel l  

phone,  af t er  def endant  exi t ed vehi c l e f ol l owi ng hi gh- speed chase 

and of f i cer  or der ed def endant  t o dr op what  was i n hi s hands;  

anal ogi z i ng cel l  phone t o evi dence col l ect ed dur i ng pat - down 

sear ch i nci dent  t o i nvest i gat or y st op) .  

¶41 Mor eover ,  t he pr obabl e cause t hat  t he of f i cer s had at  

t he t i me of  t he st op of  Br er et on' s vehi c l e was suf f i c i ent  t o 

j ust i f y t he of f i cer s '  deci s i on t o cont i nue t he sei zur e of  t he 

vehi c l e and move i t  t o a l ocat i on wher e a GPS devi ce coul d be 

i nst al l ed mor e saf el y and ef f ect i vel y.   See Ross,  456 U. S.  at  

807 n. 9 ( r eaf f i r mi ng t hat  wher e of f i cer s have pr obabl e cause t o 

j ust i f y t he war r ant l ess sei zur e of  an aut omobi l e,  t hey may 

conduct  an i mmedi at e sear ch of  t he vehi c l e,  and i f  an i mmedi at e,  

war r ant l ess sear ch on t he st r eet  i s j ust i f i ed,  movi ng t he 

vehi c l e f or  a sear ch at  anot her  l ocat i on i s equal l y 

per mi ssi bl e) .  

¶42 I ndeed,  t he Supr eme Cour t ' s  deci s i ons i n Ross,  

Chamber s,  and Whi t e pr ovi de expl i c i t  suppor t  f or  t he met hods 

chosen by t he of f i cer s i n t hi s case.   Af t er  sei z i ng Br er et on' s 

vehi c l e pur suant  t o pr obabl e cause t hat  t he vehi c l e was or  
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cont ai ned evi dence of  t he r ash of  l ocal  bur gl ar i es,  t he of f i cer s 

el ect ed t o move t he vehi c l e f r om i t s l ocat i on al ong Hi ghway 51 

t o t he i mpound l ot ,  wher e of f i cer s awai t ed j udi c i al  

aut hor i zat i on pr i or  t o i nst al l i ng t he GPS devi ce.   Cf .  Chamber s,  

399 U. S.  at  51–52.   Af t er  r ecei vi ng such aut hor i zat i on,  of f i cer s 

i nst al l ed t he GPS devi ce.   Accor di ngl y,  under  t he r el evant  

Supr eme Cour t  pr ecedent ,  wi t h pr obabl e cause f or  t he sei zur e,  

nei t her  t he f act  t hat  of f i cer s moved t he vehi c l e t o i nst al l  t he 

GPS,  nor  t he amount  of  t i me t hat  of f i cer s hel d t he vehi c l e can 

be sai d t o be unr easonabl e i n l i ght  of  l aw enf or cement ' s 

subst ant i al  i nt er est s i n saf et y and i n t he ef f ect i ve 

i nst al l at i on of  t he GPS devi ce t hat  was used t o sear ch t he 

vehi c l e.  

¶43 Not wi t hst andi ng our  accept ance of  t he of f i cer s '  

deci s i on t o cont i nue t he sei zur e of  Br er et on' s vehi c l e and t o 

move i t ,  we al so r ecogni ze t hat  t he deci s i on t o i nst al l  a GPS 

devi ce on Br er et on' s car  r equi r ed of f i cer s t o obt ai n a war r ant  

because t he use of  a GPS devi ce const i t ut ed a sear ch t hat  

ext ended beyond t he scope of  t he aut omobi l e except i on f or  

war r ant l ess sear ches.   Jones,  132 S.  Ct .  at  949- 50.   The 

i nst al l at i on of  t he GPS devi ce was di st i ngui shabl e f r om t he 

t ypi cal  sear ch under  t he aut omobi l e except i on because l aw 

enf or cement ' s t ar get  was not  evi dence wi t hi n t he car ,  whi ch 

under  t he except i on gi ves r i se t o a need t o qui ckl y col l ect  

evi dence wi t hi n t he car  bef or e t he evi dence can be r emoved f r om 

t he j ur i sdi ct i on.   See Whi t e,  526 U. S.  at  565.  
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¶44 Her e,  al t hough of f i cer s di d have an i nt er est  i n t he 

at t achment  of  t he GPS devi ce bef or e t he car  escaped t he 

j ur i sdi ct i on,  t he nat ur e of  t he evi dence t hat  t hey sought  and 

t he pr i vacy i nt er est  i mpl i cat ed by t he GPS sear ch r equi r ed 

j udi c i al  aut hor i zat i on,  whi ch t he of f i cer s dut i f ul l y  obt ai ned.   

By r ecei v i ng j udi c i al  aut hor i zat i on,  t he of f i cer s adher ed t o t he 

Four t h Amendment ' s pr ot ect i on of  Br er et on' s i nt er est  agai nst  

unwar r ant ed gover nment  usur pat i on of  hi s pr oper t y f or  t he 

pur pose of  conduct i ng sur vei l l ance on hi m.   See Jones,  132 

S.  Ct .  at  954 ( Sot omayor ,  J . ,  concur r i ng) .   The j udi c i al  

appr oval ,  based on an af f i davi t  set t i ng f or t h pr obabl e cause f or  

t he sear ch,  i s ent i t l ed t o def er ence,  see Sveum,  328 Wi s.  2d 

369,  ¶25,  and Br er et on has demonst r at ed no basi s f or  us t o 

di st ur b t he j udge' s deci s i on t o i ssue t he war r ant .  

¶45 We t ur n,  t hen,  t o Br er et on' s second asser t ed bas i s f or  

suppr essi ng t he evi dence,  i . e. ,  t hat  t he met hod of  execut i ng t he 

war r ant  exceeded t he scope of  t he sear ch t he war r ant  aut hor i zed.   

Br er et on' s ar gument  r educes t o a c l ai m t hat ,  because nei t her  t he 

af f i davi t  i n suppor t  of  t he war r ant  f or  i nst al l i ng t he GPS 

devi ce,  nor  t he war r ant  i t sel f ,  cont empl at ed t he use of  a GPS 

devi ce t hat  woul d al l ow of f i cer s t o t r ack Br er et on i n r eal - t i me,  

t he execut i on of  t he war r ant  was unr easonabl e.  

¶46 Our  anal ysi s of  t hi s c l ai m begi ns and ends wi t h t he 

l anguage used i n t he af f i davi t  i n suppor t  of  t he war r ant  and i n 

t he war r ant  i t sel f .   I n t he r el evant  por t i on of  hi s af f i davi t  

seeki ng per mi ssi on t o i nst al l  a GPS devi ce,  Wal wor t h Count y 

Det ect i ve Rober t  Schi l t z st at ed t hat :  
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[ T] he GPS t r acki ng devi ce,  whi ch i s cover t l y pl aced on 
a cr i mi nal  suspect ' s aut omobi l e,  i s  equi pped wi t h a 
sat el l i t e r adi o r ecei ver ,  whi ch,  when pr ogr ammed,  
per i odi cal l y r ecor ds at  speci f i ed t i mes,  t he l at i t ude,  
l ongi t ude,  dat e and t i me of  r eadi ngs and st or es t hese 
r eadi ngs unt i l  t hey ar e downl oaded t o a comput er  
i nt er f ace uni t  and over l ai d on a comput er i zed mappi ng 
pr ogr am f or  anal ysi s.  

The war r ant  t hat  Judge Car l son i ssued i ncor por at ed t he pr emi ses 

of  Det ect i ve Schi l t z ' s af f i davi t ,  and si mpl y added t he manner  i n 

whi ch l aw enf or cement  of f i cer s coul d i nst al l  and mai nt ai n a GPS 

devi ce.  

¶47 Br er et on makes much of  what  he r eads i n t he af f i davi t  

as l i mi t at i ons on how a GPS devi ce woul d be ut i l i zed,  and 

asser t s t hat  t he l anguage mandat es t hat  t he syst em woul d be 

l i mi t ed t o st or i ng l ocat i onal  i nf or mat i on on t hat  devi ce,  and 

t hat  of f i cer s woul d be abl e t o l ear n of  Br er et on' s movement s 

onl y af t er  r et r i evi ng t he GPS devi ce f r om Br er et on' s vehi c l e and 

manual l y downl oadi ng t he i nf or mat i on t o a comput er  f or  anal ysi s.   

However ,  nei t her  t he l anguage of  t he af f i davi t ,  nor  t he 

pr act i cal  r eal i t i es of  const ant l y evol v i ng el ect r oni c t r acki ng 

t echnol ogy r equi r e such a cabi ned r eadi ng of  t he l anguage 

set t i ng f or t h t he per mi ssi bl e scope of  GPS t r acki ng under  t he 

war r ant .  

¶48 Br er et on' s ar gument  hi nges l ar gel y on t he use of  t he 

t er ms " per i odi cal l y, "  " st or e, "  and " downl oad"  i n t he af f i davi t .   

Hi s posi t i on seems t o be based upon t he si mi l ar i t y bet ween t he 

war r ant  at  i ssue i n t hi s case and t he af f i davi t  and war r ant  i n 

Sveum,  328 Wi s.  2d 369,  ¶¶6–9.   I n Sveum,  t he war r ant  aut hor i zed 

t he i nst al l at i on and cont i nued use of  a GPS devi ce t hat  r equi r ed 
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l aw enf or cement  of f i cer s t o occasi onal l y r et r i eve t he devi ce 

f r om t he t ar get  vehi c l e and manual l y downl oad t he st or ed 

l ocat i onal  dat a ont o a comput er  f or  r evi ew.   I d.   Br er et on 

suggest s t hat  t hi s s i mi l ar i t y bet ween t he war r ant s l ed Judge 

Car l son t o bel i eve t hat  t he war r ant  he was i ssui ng cont empl at ed 

exact l y t he same har dwar e and sof t war e as was ut i l i zed i n Sveum,  

and not hi ng el se.  

¶49 The l anguage used i n t he af f i davi t  i n t hi s case does 

not  bi nd l aw enf or cement  t o a speci f i c  GPS t echnol ogy,  and we 

decl i ne t o r ead such l i mi t at i ons i nt o t he war r ant  based on t he 

t ype of  GPS t echnol ogy used i n Sveum.   Al t hough we do not  

at t empt  t o compar e and cont r ast  t he t echnol ogi cal  i nt r i caci es of  

GPS devi ces and t hei r  cor r espondi ng sof t war e,  her e,  t he 

chal l enged l anguage i n t he af f i davi t  and war r ant  can r easonabl y 

be r ead t o al l ow t he use of  t he GPS devi ce t hat  of f i cer s chose,  

not wi t hst andi ng i t s advanced t echnol ogy t hat  per mi t t ed 

t r ansmi ssi on of  i nf or mat i on i n r eal - t i me.  

¶50 For  exampl e,  al t hough " per i odi cal l y"  mi ght  be r ead t o 

mean " ever y f i f t een mi nut es, "  wi t hout  any ot her  suggest i on i n 

t he af f i davi t  t o t hat  ef f ect ,  t he t er m coul d j ust  as easi l y mean 

" ever y mi l l i second. "   The same r el at i v i t y i s appar ent  i n t he 

t er m " st or e" :   st or age coul d r ef er  t o l ong- t er m st or age on t he 

devi ce,  or  i t  mi ght  r ef er  t o t he i nst ant aneous and t empor ar y 

st or age of  t he i nf or mat i on on t he devi ce pr i or  t o i t s 

t r ansmi ssi on t o anot her  st or age l ocat i on,  whet her  i n c l oud 

st or age or  on a desi gnat ed har d dr i ve.   The same can be sai d f or  

" downl oad, "  whi ch can occur  aut omat i cal l y and i mmedi at el y af t er  
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col l ect i on of  t he i nf or mat i on,  or  i t  may r equi r e manual  ef f or t  

at  a l at er  t i me.  

¶51 Thi s i s not  a case i n whi ch t he l anguage of  t he 

af f i davi t  or  war r ant  r equi r ed one ki nd of  GPS t r acki ng devi ce.   

Her e,  t he of f i cer s used t echnol ogy r easonabl y cont empl at ed under  

t he war r ant ,  wher eby t he of f i cer s wer e abl e t o i ncr ease t hei r  

ef f i c i ency, 15 at  no demonst r at ed,  unr easonabl e cost  t o t he Four t h 

Amendment  i nt er est s of  Br er et on.  

¶52 Br er et on ar gues,  however ,  t hat  t he i nst ant aneous 

nat ur e of  t he i nf or mat i onal  t r ansmi ssi on cr eat ed an i nt r usi on 

t hat  i s di f f er ent  i n k i nd,  r at her  t han si mpl y a di f f er ence i n 

degr ee.   Hi s ar gument  makes r ef er ence t o t he r equi r ement  t hat  

war r ant s par t i cul ar l y descr i be t he pl aces and t hi ngs t o be 

sear ched,  and suggest s t hat  t he war r ant  i n t hi s case descr i bed 

t he ki nd of  evi dence f or  whi ch of f i cer s coul d sear ch by 

r ef er ence t o t he t echnol ogi cal  capabi l i t i es of  Sveum- esque 

har dwar e and sof t war e.    

¶53 We see no basi s i n t he af f i davi t ,  t he war r ant ,  or  

exi st i ng l aw f or  t hi s concl usi on.   The war r ant ,  by i ncor por at i ng 

Det ect i ve Schi l t z ' s af f i davi t ,  pr ovi ded what  l aw enf or cement  

of f i cer s wer e aut hor i zed t o seek usi ng t he GPS devi ce:   

" evi dence of  t he .  .  .  cr i mi nal  v i ol at i on [ di scussed i n 

Det ect i ve Schi l t z ' s af f i davi t ] ,  as wel l  as t he l ocat i on wher e 

                                                 
15 For  exampl e,  i n Sveum,  328 Wi s.  2d 369,  ¶8,  over  t he 

cour se of  an ent i r e mont h,  of f i cer s wer e r equi r ed t o r et ur n t o 
t he vehi c l e t wi ce af t er  t he i ni t i al  i nst al l at i on t o r ecover  and 
r epl ace t he GPS uni t .   Her e,  t he GPS t r acki ng was compl et ed i n 
f our  days.  
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t he f r ui t s of  t he cr i mes ar e bei ng st or ed and t he i dent i f i cat i on 

of  associ at es assi st i ng i n t he af or ement i oned cr i mes. "   Thi s i s  

t he same ki nd of  i nf or mat i on t hat  of f i cer s obt ai ned under  t he 

war r ant  i n Sveum.  

¶54 I nst ant aneous t r ansmi ssi on of  t he same ki nd of  

i nf or mat i on as woul d be avai l abl e f or  l at er  downl oad f r om a 

Sveum- t ype GPS devi ce does not  al t er  t he k i nd of  i nf or mat i on 

t r ansmi t t ed,  or  make t he war r ant  al l owi ng such sear ch any l ess 

par t i cul ar i zed as t o t he pl aces and t hi ngs t hat  i t  al l owed t o be 

sear ched.   I t  s i mpl y al l ows l aw enf or cement  of f i cer s t o conduct  

t hei r  i nvest i gat i on ef f i c i ent l y,  and i n r eal - t i me,  as opposed t o 

af t er  t he f act .   The di f f er ence her e,  bet ween Br er et on' s hoped-

f or ,  mor e ant i quat ed GPS devi ce and t hat  whi ch was act ual l y 

used,  i s mer el y one of  degr ee:   a decr ease i n t he amount  of  t i me 

bet ween when t he vehi c l e moves and when of f i cer s l ear n about  

t hat  movement .  We have never  equat ed pol i ce ef f i c i ency wi t h 

unconst i t ut i onal i t y,  and we decl i ne t o do so now. 16 

I I I .   CONCLUSI ON 

¶55 We concl ude t hat  t he sei zur e of  Br er et on' s vehi c l e was 

suppor t ed by pr obabl e cause t hat  t he vehi c l e was,  or  cont ai ned,  

evi dence of  a cr i me,  and was t her ef or e per mi ss i bl e under  t he 

Four t h Amendment .   The sei zur e was suppor t ed by wi t nesses'  

r epor t s t hat  a car  mat chi ng t he make,  model ,  and l i cense pl at e 

number  of  t hat  par t i cul ar  vehi c l e had been seen at  t he l ocat i ons 

                                                 
16 We suggest  t hat  t he l egi s l at ur e addr ess t he const ant l y 

evol v i ng nat ur e of  el ect r oni c i ncur si ons.  
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of  r ecent  bur gl ar i es i n t he ar ea.   Addi t i onal l y,  af t er  of f i cer s 

l awf ul l y st opped Br er et on and Conaway i n t he suspect  vehi c l e,  

t hey di scover ed t hat  t he VI N di d not  mat ch t he l i cense pl at e,  

and t hat  t he occupant s of  t he vehi c l e wer e not abl y s i mi l ar  t o 

t he t wo men seen at  mul t i pl e r ecent  bur gl ar i es.   Accor di ngl y,  

t he t hr ee- hour  sei zur e of  Br er et on' s vehi c l e,  wher eby of f i cer s  

wer e abl e t o i nst al l  t he GPS devi ce,  di d not  const i t ut e an 

unr easonabl e sei zur e under  t he Four t h Amendment ,  as appl i ed t o 

aut omobi l es.   Mor eover ,  i n l i ght  of  Br er et on' s Four t h Amendment  

i nt er est  i n avoi di ng gover nment  usur pat i on of  hi s pr oper t y f or  

t he pur pose of  conduct i ng sur vei l l ance on hi m,  t he of f i cer s '  

deci s i on t o obt ai n a war r ant  pr i or  t o conduct i ng t he GPS sear ch 

was pr oper .  

¶56 We al so concl ude t hat  t he t echnol ogy used i n 

conduct i ng t he GPS sear ch di d not  exceed t he scope of  t he 

war r ant  al l owi ng GPS t r acki ng of  Br er et on' s vehi c l e.   Judge 

Car l son i ssued t he war r ant  based on t he pr obabl e cause set  f or t h 

t hr ough t he f act s r eci t ed i n a det ect i ve' s af f i davi t .   The 

af f i davi t  and war r ant ' s l anguage cont empl at ed t he i nst al l at i on 

of  a GPS devi ce t hat  woul d t r ack t he vehi c l e' s movement s.   That  

t he devi ce pr ov i ded of f i cer s wi t h r eal - t i me updat es of  t hose 

movement s di d not  al t er  t he k i nd of  i nf or mat i on t o be obt ai ned 

under  t he war r ant ,  or  t he nat ur e of  t he i nt r usi on al l owed.   

Ther ef or e,  t he of f i cer s '  execut i on of  t he war r ant  was not  

unr easonabl e.   Accor di ngl y,  we af f i r m t he deci s i on of  t he cour t  

of  appeal s.    
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By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶57 SHI RLEY S.  ABRAHAMSON,  C. J.    ( di ssent i ng) .   Sear ch 

and sei zur e of  aut omobi l es ( and t hei r  cont ent s)  have a l ong,  and 

st i l l  devel opi ng,  const i t ut i onal  hi st or y i n st at e and f eder al  

cour t s. 1  Thi s j ur i spr udence,  al t hough mi r ed by pl ur al i t y and 

conf l i c t i ng opi ni ons,  has gener al l y been f avor abl e t o sear ches 

and sei zur es of  aut omobi l es wi t hout  war r ant s.   Most  r ecent l y,  

however ,  t he Uni t ed St at es Supr eme Cour t  has t r ended t owar d 

r est r i ct i ng l aw enf or cement ' s abi l i t y  t o conduct  war r ant l ess 

sear ches of  aut omobi l es. 2    

¶58 The pr esent  case r est s on a f ami l i ar  nar r at i ve:   Law 

enf or cement  of f i cer s st op and sei ze a vehi c l e on pr obabl e cause 

f or  a v i ol at i on of  t r af f i c  l aws.   The basi s f or  t he st op and 

sei zur e i s pr et ext ual .   The of f i cer s '  t r ue mot i ve f or  st oppi ng 

t he vehi c l e i s not  t o i ssue a t r af f i c  c i t at i on,  but  t o sear ch 

t he vehi c l e,  t ypi cal l y f or  cont r aband dr ugs.   

I  

¶59 Just  l i ke i n t hat  nar r at i ve,  t he of f i cer s i n t he 

pr esent  case made a " r out i ne pr et ext ual  t r af f i c  st op. "   One 

di st i ngui shi ng f act or  i n t he pr esent  case i s t hat  t he of f i cer s 

f r eel y admi t  t he pr et ext .   Ther ef or e,  t hi s cour t  need not  guess 

at  t hei r  mot i ves.  

¶60 Af t er  comi ng upon t he def endant ' s vehi c l e and 

r eal i z i ng t he l i cense pl at e mat ched t hat  of  a vehi c l e seen near  

                                                 
1 See gener al l y case l aw di scussed by 3 Wayne R.  LaFave,  

Sear ch and Sei zur e:  A Tr eat i se on t he Four t h Amendment ,  ch.  7 
( 5t h ed.  2012)  ( Sear ch and Sei zur e of  Vehi c l es) .  

2 See,  e. g. ,  Uni t ed St at es v.  Jones,  ___ U. S.  ___,  132 S.  
Ct .  945 ( 2012) ;  Ar i zona v.  Gant ,  556 U. S.  332 ( 2009) .  
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a r epor t ed bur gl ar y,  t he of f i cer s f ol l owed t he vehi c l e f or  

near l y t wo hour s.   Whi l e ot her  of f i cer s wer e i n t he pr ocess of  

seeki ng a war r ant  aut hor i z i ng a sei zur e of  t he vehi c l e and a 

sear ch of  t he vehi c l e ( t hat  i s ,  i nst al l at i on of  a GPS devi ce on 

t he vehi c l e) ,  t he of f i cer s f ol l owi ng t he vehi c l e f ound pr obabl e 

cause t o st op t he vehi c l e f or  t r af f i c  v i ol at i ons.   They t hen 

conduct ed what  t hey r eadi l y admi t t ed was a r out i ne pr et ext ual  

t r af f i c  st op. 3  Speci f i cal l y,  t he of f i cer s admi t t ed t hat  t hei r  

                                                 
3 The of f i cer s t est i f i ed t hat  at  appr oxi mat el y 11: 00 a. m.  on 

Oct ober  5,  2007,  t hey l ocat ed t he def endant ' s  vehi c l e par ked 
out si de a Bel oi t  r esi dence and deci ded t o at t ach a GPS devi ce t o 
i t .   The of f i cer s det er mi ned t hat  t he vehi c l e' s l ocat i on at  t he 
t i me woul d not  al l ow t hem t o at t ach a GPS devi ce undet ect ed,  
because i t  was par ked on a r esi dent i al  st r eet  and sever al  peopl e 
wal k i ng ar ound t he nei ghbor hood woul d see t hem.   The of f i cer s 
deci ded t o keep t he vehi c l e under  sur vei l l ance and appl y f or  a 
war r ant  f or  t he GPS devi ce.   

The of f i cer s f ol l owed t he vehi c l e when i t  l ef t  t he 
r esi dence and t r avel ed t o a r est aur ant  i n Janesvi l l e.   The 
of f i cer s t hen deci ded t hat  t hey woul d st op t he vehi c l e when i t  
l ef t  t he r est aur ant  because " t he l i cense pl at es on t he vehi c l e 
[ wer e]  expi r ed and t he vehi c l e [ had]  a l oud exhaust . "   The 
of f i cer s wat chi ng t he vehi c l e not i ced t hat  " t he t wo mal e/ whi t e 
occupant s i n t he vehi c l e f i t  t he descr i pt i on per f ect l y of  t he 
suspi c i ous subj ect s t hat  had been wi t nessed by a compl ai nant  i n 
our  count y on t he day t hat  sever al  of  t hei r  dayt i me r esi dent i al  
bur gl ar i es st ar t ed. "  

At  appr oxi mat el y  12: 56 p. m. ,  a Rock Count y Deput y Sher i f f  
conduct ed a pr et ext ual  t r af f i c  st op of  t he vehi cl e al ong Hi ghway 
51 by t he Rock Count y Ai r por t ,  near  Janesvi l l e.   The deput y 
obser ved t he vehi c l e had expi r ed pl at es,  no r ear  v i ew mi r r or  and 
a s l i ght l y l ouder  t han nor mal  muf f l er .   A Rock Count y Sher i f f ' s  
Depar t ment  det ect i ve ar r i ved on t he scene and obser ved t he 
vehi c l e as a " medi um bl ue"  car ,  whi ch coul d al so r easonabl y be 
descr i bed as t eal  or  r obi n' s egg bl ue.   The vehi c l e seemed t o 
f i t  t he descr i pt i on of  a car  obser ved near  r epor t ed bur gl ar i es.   
The t wo whi t e mal e occupant s,  Br er et on and Conaway,  whose 
i dent i t i es wer e ascer t ai ned dur i ng t he i ni t i al  t r af f i c  st op,  
al so f i t  t he descr i pt i on of  t he men seen near  t he bur gl ar i es.  



No.   2010AP1366- CR. ssa 

 

3 
 

goal  i n conduct i ng t he t r af f i c  st op was not  t o war n or  c i t e t he 

def endant  f or  a t r af f i c  v i ol at i on,  but  r at her  t o sei ze t he 

vehi c l e so t hat  t hey coul d sear ch i t  by i nst al l i ng a GPS devi ce 

t o moni t or  t he vehi c l e' s f ut ur e wher eabout s and i nvest i gat e 

whet her  t he vehi c l e and i t s occupant s wer e i nvol ved i n r epor t ed 

bur gl ar i es i n t he ar ea. 4   

¶61 Af t er  t he val i d t r af f i c  st op,  t he of f i cer s r emoved t he 

occupant s f r om t he vehi c l e,  t r anspor t ed t hem t o a di st ant  

                                                                                                                                                             
When a vehi c l e i s l awf ul l y st opped,  an of f i cer  or di nar i l y  

may ask t he dr i ver  f or  hi s or  her  name,  dr i ver ' s l i cense and 
r egi st r at i on as a r out i ne mat t er .   St at e v.  Gr i f f i t h,  2000 WI  
72,  ¶¶45- 51,  236 Wi s.  2d 48,  613 N. W. 2d 72.  

Wi t h r egar d t o t he Vehi c l e I dent i f i cat i on Number  ( VI N) ,  
whi ch was obt ai ned at  t he i ni t i al  st op and i ncl uded i n t he 
war r ant  af f i davi t ,  t he Uni t ed St at es Supr eme Cour t  has 
expl ai ned:   " I n sum,  because of  t he i mpor t ant  r ol e pl ayed by t he 
VI N i n t he per vasi ve gover nment al  r egul at i on of  t he aut omobi l e 
and t he ef f or t s by t he Feder al  Gover nment  t o ensur e t hat  t he VI N 
i s pl aced i n pl ai n v i ew,  we hol d t hat  t her e was no r easonabl e 
expect at i on of  pr i vacy i n t he VI N. "   New Yor k v.  Cl ass,  475 U. S.  
106,  114 ( 1986) .  

4 The af f i davi t  i n suppor t  of  t he war r ant  expl ai ned t hat  t he 
pur pose of  i nst al l i ng t he GPS devi ce was t o " l ead t o evi dence of  
t he af or ement i oned cr i mi nal  v i ol at i on,  as wel l  as t he l ocat i on 
wher e t he f r ui t s of  t he cr i mes ar e bei ng st or ed and t he 
i dent i f i cat i on of  associ at es assi st i ng i n t he af or ement i oned 
cr i mes. "   Ther e i s no t i me st amp r ecor di ng when t he af f i davi t  
f or  t he war r ant  was submi t t ed.   I t  i s  c l ear ,  however ,  t hat  t he 
af f i davi t  was submi t t ed af t er  t he i ni t i al  t r af f i c  st op because 
t he af f i davi t  i ncl udes i nf or mat i on t hat  t he of f i cer s l ear ned 
onl y af t er  t hey st opped t he vehi c l e.    

At  1: 08 p. m. ,  t wel ve mi nut es af t er  t he st op,  one of f i cer  
i nf or med anot her  of f i cer  t hat  he was get t i ng a cour t  or der  f or  
t he i nst al l at i on of  a GPS devi ce.   At  1: 14 p. m. ,  an of f i cer  
r el ayed i nf or mat i on t o anot her  of f i cer  and t o an assi st ant  
di st r i ct  at t or ney.   Thi s i nf or mat i on was i ncl uded i n t he 
af f i davi t .   
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l ocat i on and cl andest i nel y t ook cont r ol  of  t he vehi c l e wi t hout  a 

war r ant ,  t owi ng i t  t o a pr i vat e l ot ,  t hus i nt er f er i ng wi t h t he 

def endant ' s possessor y and pr i vacy i nt er est s i n t he vehi c l e f or  

at  l east  t hr ee hour s. 5  Law enf or cement  sei zed t he vehi c l e bef or e 

a war r ant  was i ssued.      

¶62 Af t er  obt ai ni ng a war r ant  t o sei ze and sear ch t he 

vehi c l e,  t he of f i cer s execut ed t he sear ch by openi ng t he vehi c l e 

and i nst al l i ng t he GPS devi ce. 6  The pr ocess of  obt ai ni ng t he 

war r ant  and i nst al l i ng t he GPS devi ce appar ent l y t ook about  

t hr ee hour s. 7  The of f i cer s t hen r et ur ned t he vehi c l e t o t he 

pl ace wher e t hey or i gi nal l y had st opped i t ,  and t he vehi c l e 

r emai ned t her e f or  anot her  f our  hour s.  

                                                 
5 The def endant  asser t s t hat  t he sei zur e began when he was 

r emoved f r om t he vehi c l e and t aken t o t he Dol l ar  St or e t o 
ar r ange f or  hi m and t he car  t o be r et r i eved.   The r ecor d does 
not  show t he def endant  obj ect ed t o l eavi ng t he vehi c l e or  asked 
t o r emai n wi t h t he vehi c l e.    

6 Uni t ed St at es v.  Jones,  ___ U. S.  ___,  132 S.  Ct .  945 
( 2012) ,  est abl i shes t hat  t he i nst al l at i on of  a GPS devi ce i n a 
car  const i t ut es a sear ch wi t hi n t he meani ng of  t he Four t h 
Amendment .  

7 At  appr oxi mat el y 3: 35 p. m. ,  of f i cer s at  t he pr i vat e l ot  
wer e not i f i ed t hat  t he cour t  or der  had been si gned and t hat  t hey  
coul d go ahead and i nst al l  t he GPS devi ce on t he vehi c l e.   
I nst al l at i on was compl et ed at  appr oxi mat el y 3: 56 p. m.  

Ther e i s no r ecor d of  when t he vehi c l e act ual l y was r emoved 
f r om t he pr i vat e l ot  and r et ur ned t o Hi ghway 51.   I t  i s  known 
t hat  t he vehi c l e di d not  l eave i t s l ocat i on on Hi ghway 51 unt i l  
appr oxi mat el y 7: 47 p. m.   

Except  f or  t he i mpoundi ng of  t he vehi c l e bef or e t he war r ant  
was i ssued,  t hi s case demonst r at es excel l ent  pol i ce wor k.  
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¶63 The t r af f i c  st op was based on pr obabl e cause t o 

bel i eve t hat  t he def endant  had vi ol at ed t r af f i c  l aws.   The 

def endant ' s br i ef  c l ear l y st at es t hat  t he def endant  does not  

obj ect  t o t he i ni t i al  t r af f i c  st op and t he " sei zur e"  of  t he 

aut omobi l e at  t hat  t i me ( even t hough i t  was a pr et ext ual  st op) .   

Such an obj ect i on woul d i n al l  l i kel i hood be unsuccessf ul .   

Rat her ,  t he def endant  chal l enges t he St at e' s subsequent  

i nt er f er ence wi t h hi s possessor y and pr i vacy i nt er est s i n hi s 

per sonal  pr oper t y.      

¶64 The def endant  and t he St at e f ocus on t he val i di t y of  

t he conduct  of  t he l aw enf or cement  of f i cer s af t er  t he l awf ul  

t r af f i c  st op i n t owi ng and st owi ng t he vehi c l e f or  t hr ee hour s.   

Because t he sei zur e under  t he i ni t i al  t r af f i c  st op l ast ed f or  at  

l east  t hr ee hour s ( and per haps l onger )  and mor phed i nt o a 

bur gl ar y i nvest i gat i on,  t he def endant  and t he St at e t r eat  t he 

i mpoundi ng of  t he vehi c l e ( t owi ng and st owi ng t he vehi c l e)  as a 

sei zur e separ at e and di st i nct  f r om t he i ni t i al  t r af f i c  st op and 

sei zur e.    

¶65 The cont i nuat i on of  a t r af f i c  s t op based on pr obabl e 

cause must  be r easonabl y l i mi t ed i n t i me and scope t o f ul f i l l  

t he pur poses of  t he i ni t i al  st op. 8  A val i d t r af f i c  st op and 

sei zur e can become unl awf ul  i f  i t  i s  pr ol onged and i s not  

r easonabl y r el at ed i n scope t o t he c i r cumst ances t hat  j ust i f i ed 

t he i ni t i al  i nt er f er ence i n t he f i r st  pl ace. 9  As Pr of essor  

                                                 
8 I l l i noi s v.  Cabal l es,  543 U. S.  405,  407- 08 ( 2005) ;  St at e 

v.  Mal one,  2004 WI  108,  ¶¶24,  26,  274 Wi s.  2d 540,  683 N. W. 2d 1.  

9 Gr i f f i t h,  236 Wi s.  2d 48,   ¶26.  



No.   2010AP1366- CR. ssa 

 

6 
 

LaFave put s i t ,  t he quest i ons ar e how l ong t he sei zur e may l ast  

and what  i s per mi ssi bl e dur i ng t hat  i nt er val . 10  

¶66 I  begi n by not i ng t hat  under  t he Four t h Amendment ,  t he 

def endant ' s vehi c l e i s a const i t ut i onal l y pr ot ect ed " ef f ect . "   

I n t he pr esent  case,  t he St at e engaged i n a phys i cal  i nvasi on of  

t he def endant ' s " ef f ect "  by t owi ng and st owi ng t he vehi c l e.   I n 

ot her  wor ds,  t he St at e encr oached on a const i t ut i onal l y  

pr ot ect ed ar ea by t r espassi ng on t he def endant ' s pr oper t y.      

¶67 The Four t h Amendment  pr ot ect s t he " r i ght  of  t he peopl e 

t o be secur e i n t hei r  .  .  .  ef f ect s agai nst  unr easonabl e 

sear ches and sei zur es. "   Just i ce Scal i a,  wr i t i ng f or  t he 

maj or i t y i n Uni t ed St at es v.  Jones,  ___ U. S.  ___,  132 S.  Ct .  945 

( 2012) ,  di scussed t he r el at i onshi p of  t he Four t h Amendment  and 

t r espass as f ol l ows:   The Four t h Amendment  embodi es " a 

par t i cul ar  concer n f or  gover nment  t r espass upon t he ar ea 

( ' per sons,  houses,  paper s,  and ef f ect s ' )  i t  enumer at es. " 11   

¶68 A sei zur e of  a vehi c l e wi t hout  a war r ant  i s 

pr esumpt i vel y v i ol at i ve of  t he Four t h Amendment .   Maj or i t y op. ,  

¶24.    

¶69 I  concl ude t hat  i n t he pr esent  case,  as i n Jones,  t he 

St at e commi t t ed a common l aw t r espass.   I  f ur t her  concl ude t hat  

t he t r espass ( sei zur e)  was not  r easonabl e under  t he 

                                                 
10 4 Wayne R.  LaFave,  Sear ch and Sei zur e:  A Tr eat i se on t he 

Four t h Amendment ,  § 9. 2 at  436,  § 9. 3 at  472 ( 5t h ed.  2012) .   

11 Jones,  132 S.  Ct .  at  950.  
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ci r cumst ances of  t he pr esent  case. 12  The maj or i t y expl ai ns t hat  

t o det er mi ne t he r easonabl eness of  a sei zur e,  a cour t  must  

bal ance t he publ i c i nt er est  i n i nvest i gat i ng and t hwar t i ng cr i me 

agai nst  t he pr i vat e i nt er est s i n mai nt ai ni ng domi ni on over  one' s  

possessi ons.   Maj or i t y op. ,  ¶28.   Unf or t unat el y,  t he maj or i t y 

does not  conduct  t hi s bal anci ng t est .      

¶70 I n appl y i ng t he t est  of  obj ect i ve r easonabl eness t o 

t he sei zur e and i t s cont i nuat i on,  I  concl ude t hat  under  t he 

c i r cumst ances of  t he pr esent  case,  t he St at e' s domi ni on over  t he 

def endant ' s vehi c l e was pr ol onged beyond a r easonabl e t i me and 

was not  r easonabl y r el at ed i n scope t o t he c i r cumst ances whi ch,  

accor di ng t o t he maj or i t y opi ni on,  j ust i f i ed t he i ni t i al  and 

cont i nui ng sei zur e of  t he vehi c l e.          

¶71 To r ender  t he sei zur e r easonabl e,  t he maj or i t y opi ni on 

at t empt s t o pl ace t he t owi ng and st owi ng of  t he vehi c l e wi t hi n 

t he " aut omobi l e except i on"  t o t he war r ant  r equi r ement .   Cour t s  

have been mor e l eni ent  i n per mi t t i ng war r ant l ess sear ches or  

sei zur es of  aut omobi l es t han war r ant l ess sear ches of  ot her  

pr emi ses.   The aut omobi l e except i on has over  t he year s been 

based on t he mobi l i t y  of  car s and di mi ni shed expect at i on of  

pr i vacy i n car s. 13  Under  t he aut omobi l e except i on r el evant  t o 

t he i nst ant  case,  a car  may be sei zed or  sear ched ( 1)  i f  t he car  

                                                 
12 The Uni t ed St at es Supr eme Cour t  di d not  r each t he i ssue 

of  t he r easonabl eness of  t he war r ant l ess i nst al l at i on of  t he GPS 
devi ce because t he Gover nment  di d not  r ai se t hat  i ssue i n t he 
cour t  of  appeal s.   Jones,  132 S.  Ct .  at  954.  

13 3 Wayne R.  LaFave,  Sear ch and Sei zur e:  A Tr eat i se on t he 
Four t h Amendment ,  § 7. 2 at  721- 22 ( 5t h ed.  2012) .  
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cont ai ns evi dence of  a cr i me;  or  ( 2)  i f  t he car  i s evi dence of  a 

cr i me.   

¶72 Quot i ng sni ppet s of  Uni t ed St at es Supr eme Cour t  cases 

deal i ng wi t h t he aut omobi l e except i on t o t he war r ant  

r equi r ement ,  t he maj or i t y opi ni on decl ar es t hat  t he of f i cer s had 

pr obabl e cause t o bel i eve t hat  t he vehi c l e cont ai ned evi dence of  

a cr i me or  was evi dence of  a cr i me and t hat  t her ef or e t he 

war r ant l ess sei zur e of  t he aut omobi l e was l awf ul .   Maj or i t y op. ,  

¶¶2,  30,  42,  55. 14 

                                                 
14 Al t hough t he aut omobi l e except i on devel oped t o appl y i n 

exi gent  c i r cumst ances,  l at er  cases el i mi nat ed t he exi gency 
r equi r ement .   Doubt s r emai n about  t he necessi t y of  an exi gency 
r equi r ement  f or  pur poses of  a war r ant l ess sei zur e of  a vehi c l e 
on pr obabl e cause.    

I n Chamber s v.  Mar oney,  399 U. S.  42,  51 ( 1970) ,  addr essi ng 
t he aut omobi l e except i on,  t he Cour t  st at ed:  "Onl y i n exi gent  
c i r cumst ances wi l l  t he j udgment  of  t he pol i ce as t o pr obabl e 
cause ser ve as a suf f i c i ent  aut hor i zat i on f or  a sear ch. "    

I n Cool i dge v.  New Hampshi r e,  403 U. S.  443,  461- 64 ( 1971) ,  
i nvol v i ng a war r ant l ess sei zur e of  a vehi c l e,  t he Cour t  decl ar ed 
t hat  t he sei zur e was unconst i t ut i onal  when no exi gent  
c i r cumst ances exi st ed maki ng i t  i mpr act i cabl e t o secur e a 
war r ant .   I n Cool i dge,  as i n t he i nst ant  case,  " t he pol i ce had 
known f or  some t i me of  t he pr obabl e r ol e of  t he [ aut omobi l e]  i n 
t he cr i me, "  and pol i ce knew t he wher eabout s of  t he dr i ver ,  
negat i ng t he ar gument  t hat  t he car  coul d be moved qui ckl y 
wi t hout  t he pol i ce' s knowl edge.      

I n Mar yl and v.  Dyson,  527 U. S.  465,  466- 67 ( 1999) ,  t he 
Cour t  expl ai ned t hat  exi gent  c i r cumst ances ar e no l onger  
r equi r ed t o conduct  a war r ant l ess sear ch of  a car  as l ong as t he 
car  i s r eadi l y mobi l e and pr obabl e cause exi st s t o bel i eve t he 
vehi c l e cont ai ns cont r aband.   
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¶73 The maj or i t y opi ni on r epeat edl y expl ai ns t hat  t he 

cont i nued sei zur e was val i d because t he def endant ' s vehi c l e 

cont ai ned evi dence of  a cr i me,  j ust i f y i ng t he war r ant l ess 

sei zur e.   Never t hel ess,  at  ¶43,  t he maj or i t y  opi ni on r eveal s 

t hat  " l aw enf or cement ' s t ar get  was not  evi dence wi t hi n t he car ,  

whi ch under  t he except i on gi ves r i se t o a need t o qui ckl y 

col l ect  evi dence wi t hi n t he car  bef or e t he evi dence can be 

r emoved f r om t he j ur i sdi ct i on. "   I ndeed,  t he l aw enf or cement  

of f i cer s i n t he pr esent  case made no at t empt  t o exami ne t he 

i nt er i or  of  t he vehi c l e t o col l ect  evi dence of  a cr i me wi t hi n 

t he vehi c l e.    

¶74 The St at e' s war r ant l ess i nt er f er ence wi t h t he 

def endant ' s domi ni on over  t he vehi c l e f or  t hr ee hour s was not  

r easonabl y r el at ed i n t i me or  scope t o t he c i r cumst ances whi ch,  

accor di ng t o t he maj or i t y opi ni on,  j ust i f i ed t he i ni t i al  and 

cont i nui ng sei zur e of  t he vehi c l e,  namel y exami ni ng t he i nt er i or  

of  a vehi c l e f or  evi dence of  a cr i me cont ai ned wi t hi n t he 

vehi c l e.   The of f i cer s ext ended t hei r  sei zur e beyond t he t i me 

and scope r easonabl y per mi t t ed by t he aut omobi l e except i on f or  

war r ant l ess sei zur es of  a car  f or  evi dence wi t hi n t he car .  

                                                                                                                                                             
The Cour t  has not  addr essed whet her  exi gent  c i r cumst ances 

ar e r equi r ed t o sei ze a car  wi t hout  a war r ant  as evi dence of  a 
cr i me when t he vehi c l e i s not  r eadi l y mobi l e.   The vehi c l e i n 
t he pr esent  case was not  r eadi l y mobi l e when t he unl i censed 
dr i ver  was r emoved f r om t he vehi c l e and t he of f i cer s coul d 
ensur e t hat  t he vehi c l e was not  mobi l e by wat chi ng over  t he 
vehi c l e wi t hout  sei z i ng i t .   See 4 Wayne R.  LaFave,  Sear ch and 
Sei zur e:  A Tr eat i se on t he Four t h Amendment ,  § 9. 2 at  436,  § 9. 3 
at  360 ( 5t h ed.  2012) .     
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¶75 Wi t h r egar d t o t he maj or i t y ' s numer ous asser t i ons t hat  

t he vehi c l e i t sel f  was evi dence of  a cr i me,  such t hat  t he St at e 

coul d commi t  a t r espass and t ow and st ow t he vehi c l e f or  t hr ee 

hour s wi t hout  j udi c i al  aut hor i zat i on,  t he maj or i t y st at es:   

" [ A] l t hough of f i cer s di d have an i nt er est  i n t he at t achment  of  

t he GPS devi ce bef or e t he car  escaped t he j ur i sdi ct i on,  t he 

nat ur e of  t he evi dence t hat  t hey sought  and t he pr i vacy i nt er est  

i mpl i cat ed by t he GPS sear ch r equi r ed j udi c i al  

aut hor i zat i on .  .  .  . "   Maj or i t y op. ,  ¶44.    

¶76 Thi s concessi on t hat  a war r ant  was r equi r ed due t o t he 

nat ur e of  t he evi dence sought  and t he pr i vacy i nt er est  

i mpl i cat ed under cut s t he maj or i t y ' s r at i onal e t hat  t he St at e' s 

war r ant l ess sei zur e was j ust i f i ed because t he vehi c l e was i n and 

of  i t sel f  evi dence of  a cr i me.   The St at e' s i nt er f er ence wi t h 

t he def endant ' s  domi ni on over  t he vehi c l e di d not  r easonabl y 

r el at e i n t i me or  scope t o t he c i r cumst ances t hat ,  accor di ng t o 

t he maj or i t y opi ni on,  j ust i f i ed t he i ni t i al  and cont i nui ng 

sei zur e of  t he vehi c l e,  namel y t hat  t he vehi c l e was i n and of  

i t sel f  evi dence of  a cr i me.   The of f i cer s ext ended t hei r  sei zur e 

of  t he vehi c l e beyond t he scope per mi t t ed by t he aut omobi l e 

except i on f or  war r ant l ess sei zur es of  aut omobi l es as evi dence of  

a cr i me.      

¶77 Accor di ng t o t he case l aw,  t he most  common 

j ust i f i cat i ons f or  a war r ant l ess sei zur e of  a vehi c l e as 

evi dence of  a cr i me ar e t hat  t her e i s pr obabl e cause t o bel i eve 
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t hat  a cr i me occur r ed i n t he vehi c l e; 15 t hat  t he vehi c l e was used 

as a weapon; 16 or  t hat  t he vehi c l e i s an i nst r ument al i t y of  a 

cr i me such as dr ug t r af f i ck i ng or  gun r unni ng. 17   

¶78 The vehi c l e i n t he pr esent  case was not  sei zed f or  

t hr ee hour s f or  any of  t hese pur poses.   Ther e was no pr obabl e 

cause t o bel i eve a cr i me occur r ed i n t he vehi c l e or  t hat  t he 

vehi c l e was used as a weapon.   I f  pr obabl e cause exi st ed t o 

bel i eve t he vehi c l e was an i nst r ument al i t y of  a cr i me ( bur gl ar y)  

i nasmuch as t he vehi c l e mat ched eyewi t ness descr i pt i ons of  a 

                                                 
15 Uni t ed St at es v.  Nost er ,  590 F. 3d 624 ( 9t h Ci r .  2009)  

( vehi c l e sei zed af t er  of f i cer s det er mi ned i t  had been r epor t ed 
st ol en) ;  Capr ar o v.  Bunt ,  44 F. 3d 690 ( 8t h Ci r .  1995)  ( vehi c l e 
sei zed i nci dent  t o ar r est  as evi dence of  a k i dnappi ng t hat  
def endant  used hi s vehi c l e t o commi t ) ;  St at e v.  Ser na,  290 
N. W. 2d 446 ( Mi nn.  1980)  ( vehi c l e sei zed so sexual  assaul t  v i ct i m 
coul d i dent i f y vehi c l e i n whi ch assaul t  had occur r ed) ;  St at e v.  
Cl ar k,  24 P. 3d 1006 ( Wash.  2001)  ( vehi c l e i mpounded t o sear ch 
f or  evi dence of  a r ape and mur der  t hat  occur r ed i n t he vehi c l e) .  

16 Car dwel l  v.  Lewi s,  417 U. S.  583 ( 1974)  ( vehi c l e sei zed t o 
i nspect  t i r es and t ake pai nt  scr api ngs t o i dent i f y vehi c l e t hat  
pushed anot her  vehi c l e over  an embankment ) ;  Uni t ed St at es v.  
Bel t ,  854 F. 2d 1054 ( 7t h Ci r .  1988)  ( vehi c l e sei zed i nci dent  t o 
ar r est  so v i ct i m coul d i dent i f y i t  as vehi c l e t hat  t r i ed t o r un 
hi m of f  t he r oad) ;  Tacket t  v.  St at e,  822 S. W. 2d 834 ( Ar k.  1992)  
( par t s of  vehi c l e sei zed t o est abl i sh t hat  vehi c l e had 
i nt ent i onal l y r ear  ended anot her  vehi c l e) ;  Commonweal t h v.  A 
Juveni l e ( No.  2) ,  580 N. E. 2d 1014 ( Mass.  1991)  ( vehi c l e sei zed 
t o pr eser ve evi dence of  a hi t - and- r un acci dent  i nvol v i ng t he 
vehi c l e) ;  Edl i n v.  St at e,  523 So.  2d 42 ( Mi ss.  1988)  ( vehi c l e 
sei zed as evi dence of  a hi t - and- r un acci dent  i nvol v i ng t he 
vehi c l e) .  

17 Uni t ed St at es v .  Di ckey- Bey,  393 F. 3d 449 ( 4t h Ci r .  2004)  
( vehi c l e sei zed wi t h pr obabl e cause t hat  vehi c l e was used as an 
i nst r ument al i t y of  t he cr i me) ;  Uni t ed St at es v.  Br ooki ns,  345 
F. 3d 231 ( 4t h Ci r .  2003)  ( vehi c l e sei zed af t er  ar r est  when 
def endant ' s wi f e at t empt ed t o f l ee i n vehi c l e and pol i ce had 
pr obabl e cause t o bel i eve cont r aband woul d be f ound i n t he 
vehi c l e) .   
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vehi c l e seen i n t he v i c i ni t y of  r epor t ed bur gl ar i es,  t he l east  

i nt r usi ve met hod of  i dent i f i cat i on woul d have been t o phot ogr aph 

t he vehi c l e.   Of f i cer s coul d have phot ogr aphed t he vehi c l e wher e 

t hey i ni t i al l y  l ocat ed i t ,  or  at  t he s i t e wher e t he vehi c l e was 

st opped,  bef or e r el easi ng i t .   The phot ogr aphs coul d have been 

shown at  t r i al  f or  wi t nesses t o i dent i f y as t he vehi c l e t hey saw 

l eavi ng t he bur gl ar y scene. 18  The of f i cer s i n t hi s case,  af t er  

sei z i ng t he vehi c l e and t owi ng and st owi ng i t ,  di d i ndeed 

phot ogr aph t he t i r es,  ext er i or ,  and i nt er i or  of  t he vehi c l e 

( t hr ough t he wi ndows)  whi l e awai t i ng t he war r ant .  

¶79 I  concl ude t hat  t he St at e' s i nt er f er ence wi t h t he 

def endant ' s domi ni on over  t he vehi c l e by movi ng and det ai ni ng 

t he vehi c l e f or  t hr ee hour s t o i nst al l  a GPS devi ce i s not  

r easonabl y r el at ed i n t i me or  scope t o t he c i r cumst ances t hat ,  

accor di ng t o t he maj or i t y opi ni on,  j ust i f i ed t he i ni t i al  and 

cont i nui ng sei zur e of  t he vehi c l e,  namel y t hat  t he vehi c l e was 

i n and of  i t sel f  evi dence of  a cr i me.       

¶80 I n addi t i on t o t r y i ng unsuccessf ul l y t o squeeze t he 

sei zur e i nt o t he aut omobi l e except i on,  t he maj or i t y opi ni on al so 

t r i es t o char act er i ze t he sei zur e of  t he car  as f al l i ng wi t hi n 

ot her  except i ons t o t he war r ant  r equi r ement .      

¶81 The maj or i t y opi ni on asser t s t hat  t he sei zur e was 

r equi r ed by exi gent  c i r cumst ances because t he of f i cer s wer e 

t r y i ng t o mi ni mi ze t he r i sk of  har m t o t hemsel ves,  ot her s,  and 

                                                 
18 See Kepl i n v.  Har dwar e Mut .  Cas.  Co. ,  24 Wi s.  2d 319,  

331,  129 N. W. 2d 321 ( 1964)  ( phot ogr aphs of  a car  ar e suf f i c i ent  
t o be used as evi dence at  t r i al  so t hat  act ual  car  does not  have 
t o be vi ewed) .  
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t he vehi c l e.   Maj or i t y op. ,  ¶¶29,  41,  42.   Such a pr et ext  her e 

i s pat ent .   Af t er  f ol l owi ng t he vehi c l e f or  near l y t wo hour s,  

t he l aw enf or cement  of f i cer s chose t he pl ace t o conduct  t he 

t r af f i c  st op;  t hey cannot  cr eat e t he exi gency.    

¶82 The f act s f ur t her  bel i e t he maj or i t y ' s asser t i on.   The 

l aw enf or cement  of f i cer s t est i f i ed t hat  t hey t owed t he vehi c l e 

i n or der  t o i nst al l  a GPS devi ce secr et l y.   The l aw enf or cement  

of f i cer s f ur t her  t est i f i ed t hat  t hey di d not  f ol l ow t he 

depar t ment ' s gui del i nes f or  i mpoundi ng t he vehi c l e. 19  Adher ence 

t o depar t ment  pr ot ocol  i s  evi dence of  r easonabl eness. 20  The 

of f i cer s t hen r et ur ned t he vehi c l e t o t he pl ace wher e i t  was 

i ni t i al l y  st opped.    

¶83 The sei zur e al so cannot  be j ust i f i ed by an i mmedi at e 

need t o sei ze t he vehi c l e or  i nst al l  a GPS devi ce.   The of f i cer s 

coul d have si mpl y mai nt ai ned t he st at us quo and wai t ed by t he 

st opped vehi c l e unt i l  t he war r ant  ar r i ved aut hor i z i ng t he 

sei zur e and sear ch. 21  The of f i cer s di d not  f ear  t he vehi c l e 

woul d move because t he dr i ver  had been t r anspor t ed t o a di st ant  

l ocat i on,  and t he of f i cer s coul d ensur e t hat  t he vehi c l e di d not  

l eave i t s l ocat i on by wat chi ng over  i t  wi t hout  sei z i ng i t .   

                                                 
19 Bot h t he Rock Count y and Wal wor t h Count y Sher i f f ' s  

Depar t ment s have Gener al  Or der s f or  Pol i cy and Pr ocedur e t hat  
seem t o r equi r e t hat  once a vehi c l e i s sei zed,  t he cont ent s ar e 
t o be i nvent or i ed.  

20 St at e v.  Cal l away,  106 Wi s.  2d 503,  518,  317 N. W. 2d 428 
( 1982)  ( c i t i ng Sout h Dakot a v.  Opper man,  428 U. S.  364,  372 
( 1976) . 

21 See Segur a v.  Uni t ed St at es,  468 U. S.  796,  801,  812- 13 
( 1984) .  
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I nst ead,  of f i cer s had t he vehi c l e t owed and wai t ed by t he 

vehi c l e i n t he l ot  t o whi ch i t  was t owed.   Her e t he of f i cer s 

t ook af f i r mat i ve st eps,  wi t hout  any exi gent  c i r cumst ances and 

pr i or  t o obt ai ni ng a war r ant ,  t o t ow and st ow t he vehi c l e 

wi t hout  a war r ant  t hat  t hey l at er  di d obt ai n.  

¶84 Al l  t ol d,  t hi s case needs f ar  mor e car ef ul  di scussi on 

and anal ysi s by t he maj or i t y opi ni on of  t he St at e' s i nvasi on of  

t he def endant ' s possessor y and pr i vacy i nt er est  i n t he vehi c l e 

and t he def endant ' s pr i vacy i nt er est  wi t h r espect  t o 

sur vei l l ance of  t he movement s of  t he vehi c l e bef or e a r eader  i s 

per suaded t hat  t he St at e has over come t he pr esumpt i on t hat  t he 

war r ant l ess sei zur e of  t he vehi c l e i s a v i ol at i on of  t he Four t h 

Amendment . 22  

I I  

¶85 I  began wi t h a nar r at i ve about  of t - hear d,  ol d- t i me 

t went i et h cent ur y cases i n whi ch of f i cer s st op and sei ze a 

vehi c l e on pr obabl e cause f or  v i ol at i on of  t r af f i c  l aws.   I  end 

wi t h t he pr esent  case,  a t went y- f i r st  cent ur y nar r at i ve gr ounded 

i n GPS t echnol ogy.    

¶86 The si ngl e mai n di f f i cul t y wi t h t he maj or i t y opi ni on 

i s t hat  i t  f ai l s  t o appr eci at e t hat  t hi s case pr esent s t he cour t  

wi t h t he oppor t uni t y t o begi n t he pr ocess of  r econci l i ng ever -

changi ng t echnol ogy wi t h const i t ut i onal  pr i nci pl es.   The 

                                                 
22 For  a good di scussi on of  t he i ssues i nvol ved i n t he 

aut omobi l e except i on and t he case l aw,  see case l aw di scussed by 
3 Wayne R.  LaFave,  Sear ch and Sei zur e:  A Tr eat i se on t he Four t h 
Amendment ,  ch.  7,  ent i t l ed " Sear ch and Sei zur e of  Vehi c l es"  ( 5t h 
ed.  2012) .  



No.   2010AP1366- CR. ssa 

 

15 
 

maj or i t y opi ni on f ai l s t o gr asp,  as Uni t ed St at es Supr eme Cour t  

Chi ef  Just i ce John Rober t s has car ef ul l y expounded,  t hat  t he 

most  daunt i ng chal l enge f or  cour t s i n t he next  50 year s wi l l  be 

t o det er mi ne how t o appl y t he Const i t ut i on i n cases as sci ence 

and t echnol ogy advance. 23   

¶87 Chi ef  Just i ce Rober t s r ecent l y counsel ed st udent s at  

Ri ce Uni ver si t y as f ol l ows:   " When t he f r amer s wr ot e t he Four t h 

Amendment  about  sear ch and sei zur es,  di d t hey envi s i on 

wi r et aps?"   " I s bei ng abl e t o see t hr ough wal l s a v i ol at i on of  

sear ch and sei zur e pr ot ect i ons?  I  t hi nk i t  wi l l  be a good 

oppor t uni t y t o see how pr esci ent  t he f r amer s wer e i f  t he 

Const i t ut i on wi l l  be abl e t o deal  wi t h t hese quest i ons. "   " [ S] o 

we t r y t o f i nd t he .  .  .  f undament al  pr i nci pl e under l y i ng what  

const i t ut i onal  pr ot ect i on i s and appl y i t  t o new i ssues and new 

t echnol ogy. " 24    

¶88 The Chi ef  Just i ce c l ear l y i dent i f i ed t he chal l enge.   

Our  cour t  seems obl i v i ous t o i t .  

¶89 Pol i ce sur vei l l ance t echni ques wi l l  change as 

t echnol ogy advances.   Many new devi ces per mi t  t he moni t or i ng of  

vehi c l es and peopl e,  and i n al l  l i kel i hood mor e wi l l  come.   A 

new vehi c l e may be equi pped wi t h devi ces t hat  per mi t  ot her s t o 

ascer t ai n i t s l ocat i on at  any t i me.   Cel l  phones and wi r el ess 

                                                 
23 Chi ef  Just i ce John G.  Rober t s ,  Jr . ,  Speech at  Ri ce 

Uni ver si t y ( Oct .  17,  2012) .   Ful l  v i deo of  t he speech i s 
avai l abl e at  ht t ps: / / medi acor e. r i ce. edu/ medi a/ cent enni al -
l ect ur e- ser i es- a- conver sat i on- wi t h- t he- .   

24 See Mi ke Tol son,  Chi ef  Just i ce Rober t s:  Technol ogy Among 
Top I ssues f or  Cour t ,  Houst on Chr oni c l e,  Oct .  17,  2012.   
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devi ces per mi t  car r i er s t o t r ack and r ecor d t he l ocat i on of  

user s.   The quest  f or  new t echnol ogy i s endl ess,  and i t  i s  onl y 

a mat t er  of  t i me bef or e a cour t  must  consi der  t he next  

advancement .    

¶90 Wi t h each t echnol ogi cal  advance,  cour t s must  st and 

f i r m and guar d t he ver y cor e of  t he Four t h Amendment ——t he 

secur i t y of  one' s pr i vacy f r om ar bi t r ar y i nt r usi on by t he 

gover nment . 25  The Four t h Amendment  i s not  desi gned t o pr ot ect  

t he cr i mi nal ;  i t  i s  desi gned t o pr ot ect  al l  of  us.  

¶91 Wi t h ever - expandi ng t echnol ogi cal  advances,  l aw 

enf or cement  shoul d not  necessar i l y  be bound t o t he use of  

ear l i er  appr oved speci f i c  t echnol ogy.   St i l l ,  t he sur vei l l ance 

t echnol ogy used does af f ect  a cour t ' s  v i ew of  t he nat ur e and 

val i di t y of  t he i nt r usi on.    

¶92 The Uni t ed St at es Supr eme Cour t  f i r st  val i dat ed t he 

use of  mobi l e t r acki ng t echnol ogy i n Uni t ed St at es v.  Knot t s 

when i t  anal yzed t he nat ur e and i nt r usi on of  t he war r ant l ess 

i nser t i on of  a beeper  i nt o a cont ai ner  i n or der  t o t r ack t he 

cont ai ner ' s movement s. 26  The si gnal  f r om t he beeper  enabl ed l aw 

enf or cement  of f i cer s t o f ol l ow a vehi c l e car r y i ng t he cont ai ner  

mor e easi l y.   The beeper  coul d not ,  however ,  per f or m any 

t r acki ng on i t s own or  r ecor d t he l ocat i on of  t he cont ai ner .   

                                                 
25 Wol f  v.  Col or ado,  338 U. S.  25,  27 ( 1949) .  

26 Uni t ed St at es v.  Knot t s,  460 U. S.  276,  281- 83 ( 1983)  ( no 
Four t h Amendment  v i ol at i on when beeper  sur vei l l ance amount ed 
pr i nci pal l y t o f ol l owi ng an aut omobi l e on publ i c st r eet s and 
hi ghways) .   Compar e Uni t ed St at es v.  Kar o,  468 U. S.  705,  714 
( 1984)  ( war r ant  r equi r ed t o use a beeper  t o moni t or  act i v i t i es 
i nsi de a pr i vat e r esi dence) .  
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GPS l ocat i onal  t r acki ng t echnol ogy has mor e capabi l i t i es t han 

t he beeper  t echnol ogy.   A GPS devi ce' s advanced t echnol ogy does 

not  s i mpl y assi st  v i sual  sur vei l l ance as di d t he beeper .   I t  

t r acks t he det ai l s of  ever y movement  of  t he vehi c l e.   The nat ur e 

of  t he t echnol ogy does af f ect  t he Four t h Amendment  anal ysi s.   

¶93 Her e,  l aw enf or cement  of f i cer s had a war r ant  f or  t he 

i nst al l at i on of  a GPS devi ce.   The war r ant  does not  compl y wi t h 

t he Wi sconsi n st at ut es gover ni ng war r ant s,  but  non- st at ut or y 

war r ant s have been accept ed by t hi s cour t .   I  cont i nue t o 

di sagr ee wi t h t hi s posi t i on. 27      

¶94 The GPS devi ce i nst al l ed di d not  mat ch t he devi ce 

descr i bed i n t he af f i davi t .   The Four t h Amendment  r equi r es t hat  

a sear ch war r ant  r est r i ct  t he scope of  a sear ch by " par t i cul ar l y 

descr i bi ng t he pl ace t o be sear ched,  and t he per sons or  t hi ngs 

t o be sei zed, " 28 and t hat  t he war r ant  be r easonabl y execut ed. 29  

                                                 
27 I  wr ot e i n di ssent  i n St at e v.  Sveum,  2010 WI  92,  ¶90,  

328 Wi s.  2d 369,  787 N. W. 2d 317 ( Abr ahamson,  C. J. ,  di ssent i ng) ,  
t hat  t he war r ant  aut hor i z i ng t he GPS devi ce i n t he Sveum case 
di d not  compl y wi t h t he st at ut es aut hor i z i ng war r ant s and was 
t her ef or e voi d.   The Sveum maj or i t y hel d st at ut or y aut hor i t y was 
not  necessar y f or  t he i ssuance of  a war r ant .   The war r ant  i n t he 
pr esent  case,  l i ke t he war r ant  i n Sveum,  does not  compl y wi t h 
t he Wi sconsi n war r ant  st at ut e.  

28 Dal i a v.  Uni t ed St at es,  441 U. S.  238,  255 ( 1979) .    

The par t i cul ar i t y r equi r ement  pr event s t hr ee evi l s:  gener al  
sear ches,  t he i ssuance of  war r ant s on l ess t han pr obabl e cause,  
and t he sei zur e of  obj ect s ot her  t han t hose descr i bed i n t he 
war r ant .   Sveum,  328 Wi s.  2d 369,  ¶28.  
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The Uni t ed St at es Supr eme Cour t  has not  r ul ed on whet her  an 

of f i cer ' s f ai l ur e t o compl y wi t h r est r i ct i ons i n t he war r ant  

demands suppr essi on of  evi dence under  t he Four t h Amendment . 30  

Thi s cour t  does not  car ef ul l y exami ne t he t er ms and execut i on of  

t he war r ant  t o eval uat e t he i nvasi on of  pr i vacy and 

r easonabl eness of  t he sear ch.    

¶95 I n cont r ast ,  t he Uni t ed St at es Supr eme Cour t  has begun 

t he di scussi on.   The Uni t ed St at es Supr eme Cour t  r ecent l y 

deci ded a GPS devi ce case,  Uni t ed St at es v.  Jones,  ___ U. S.  ___,  

132 S.  Ct .  945 ( 2012) ,  i n whi ch a unani mous cour t  hel d t hat  t he 

war r ant l ess i nst al l at i on of  a GPS devi ce wi t hi n a vehi c l e 

const i t ut ed an i nval i d sear ch wi t hi n t he meani ng of  t he Four t h 

Amendment .   But  t he Cour t  was di v i ded on t he r at i onal e.   The 

Just i ces i n separ at e opi ni ons expl or ed t he l egal  i ssues t o gi ve 

t hemsel ves,  t he bar ,  l aw enf or cement ,  and t he publ i c i nsi ght  

i nt o t he t r oubl esome i ssues.  

¶96 Just i ce Sot omayor  i n her  concur r ence i n Jones r ai sed 

i mpor t ant  consi der at i ons i n t aki ng t he at t r i but es of  GPS 

moni t or i ng i nt o account  when consi der i ng t he appl i cat i on of  t he 

Four t h Amendment  t o t hese sear ches.   A GPS devi ce does not  

mer el y r ecor d i l l egal  act i v i t y.   I t  r ecor ds ever y movement  of  

                                                                                                                                                             
29 I n Jones,  132 S.  Ct .  at  948,  t he gover nment  conceded 

noncompl i ance wi t h a war r ant  aut hor i z i ng i nst al l at i on of  a GPS 
devi ce i n t he Di st r i ct  of  Col umbi a wi t hi n t en days.   The devi ce 
was i nst al l ed on t he 11t h day and i n Mar yl and,  not  t he Di st r i ct .   
The Cour t  t r eat ed t he i nst al l at i on of  t he GPS devi ce as a 
war r ant l ess sear ch.  

30 Jones,  132 S.  Ct .  at  964 n. 11 ( 2012)  ( Al i t o,  J. ,  
concur r i ng) .  
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t he car  and i t s occupant s——ever y s i t e v i s i t ed.   The GPS devi ce 

t hus gi ves t he gover nment  s i gni f i cant  per sonal  i nf or mat i on about  

t he car  and i t s  occupant s,  i n addi t i on t o any i nf or mat i on i t  may 

pr ovi de about  cr i mi nal  act i v i t y.   Just i ce Sot omayor  expl or ed GPS 

t echnol ogy and t he Four t h Amendment ' s pr ot ect i on of  a per son' s  

r easonabl e expect at i on of  pr i vacy as f ol l ows:   

I n cases i nvol v i ng even shor t - t er m moni t or i ng,  some 
uni que at t r i but es of  GPS sur vei l l ance .  .  .  wi l l  
r equi r e par t i cul ar  at t ent i on.  GPS moni t or i ng gener at es 
a pr eci se,  compr ehensi ve r ecor d of  a per son' s publ i c 
movement s t hat  r ef l ect s a weal t h of  det ai l  about  her  
f ami l i al ,  pol i t i cal ,  pr of essi onal ,  r el i gi ous,  and 
sexual  associ at i ons.   The Gover nment  can st or e such 
r ecor ds and ef f i c i ent l y mi ne t hem f or  i nf or mat i on 
year s i nt o t he f ut ur e.   And because GPS moni t or i ng i s 
cheap i n compar i son t o convent i onal  sur vei l l ance 
t echni ques and,  by desi gn,  pr oceeds sur r ept i t i ousl y,  
i t  evades t he or di nar y checks t hat  const r ai n abusi ve 
l aw enf or cement  pr act i ces:  " l i mi t ed pol i ce r esour ces 
and communi t y host i l i t y . "    

Awar eness t hat  t he Gover nment  may be wat chi ng chi l l s 
associ at i onal  and expr essi ve f r eedoms.   And t he 
Gover nment ' s unr est r ai ned power  t o assembl e dat a t hat  
r eveal  pr i vat e aspect s of  i dent i t y i s suscept i bl e t o 
abuse.   The net  r esul t  i s  t hat  GPS moni t or i ng——by 
maki ng avai l abl e at  a r el at i vel y l ow cost  such a 
subst ant i al  quant um of  i nt i mat e i nf or mat i on about  any 
per son whom t he Gover nment ,  i n i t s unf et t er ed 
di scr et i on,  chooses t o t r ack——may " al t er  t he 
r el at i onshi p bet ween ci t i zen and gover nment  i n a way 
t hat  i s i ni mi cal  t o democr at i c soci et y. "    

I  woul d t ake t hese at t r i but es of  GPS moni t or i ng i nt o 
account  when consi der i ng t he exi st ence of  a r easonabl e 
soci et al  expect at i on of  pr i vacy i n t he sum of  one' s 
publ i c movement s.   I  woul d ask whet her  peopl e 
r easonabl y expect  t hat  t hei r  movement s wi l l  be 
r ecor ded and aggr egat ed i n a manner  t hat  enabl es t he 
Gover nment  t o ascer t ai n,  mor e or  l ess at  wi l l ,  t hei r  
pol i t i cal  and r el i gi ous bel i ef s,  sexual  habi t s,  and so 
on.   I  do not  r egar d as di sposi t i ve t he f act  t hat  t he 
Gover nment  mi ght  obt ai n t he f r ui t s of  GPS moni t or i ng 



No.   2010AP1366- CR. ssa 

 

20 
 

t hr ough l awf ul  convent i onal  sur vei l l ance t echni ques.   
I  woul d al so consi der  t he appr opr i at eness of  
ent r ust i ng t o t he Execut i ve,  i n t he absence of  any 
over si ght  f r om a coor di nat e br anch,  a t ool  so amenabl e 
t o mi suse,  especi al l y i n l i ght  of  t he Four t h 
Amendment ' s goal  t o cur b ar bi t r ar y exer ci ses of  pol i ce 
power  t o and pr event  " a t oo per meat i ng pol i ce 
sur vei l l ance. "   

Mor e f undament al l y,  i t  may be necessar y t o r econsi der  
t he pr emi se t hat  an i ndi v i dual  has no r easonabl e 
expect at i on of  pr i vacy i n i nf or mat i on vol unt ar i l y  
di scl osed t o t hi r d par t i es.   Thi s appr oach i s i l l  
sui t ed t o t he di gi t al  age,  i n whi ch peopl e r eveal  a 
gr eat  deal  of  i nf or mat i on about  t hemsel ves t o t hi r d 
par t i es i n t he cour se of  car r y i ng out  mundane t asks.   
Peopl e di scl ose t he phone number s t hat  t hey di al  or  
t ext  t o t hei r  cel l ul ar  pr ovi der s;  t he URLs t hat  t hey 
v i s i t  and t he e- mai l  addr esses wi t h whi ch t hey 
cor r espond t o t hei r  I nt er net  ser vi ce pr ovi der s;  and 
t he books,  gr ocer i es,  and medi cat i ons t hey pur chase t o 
onl i ne r et ai l er s.   Per haps,  as Just i ce ALI TO not es,  
some peopl e may f i nd t he " t r adeof f "  of  pr i vacy f or  
conveni ence " wor t hwhi l e, "  or  come t o accept  t hi s 
" di mi nut i on of  pr i vacy"  as " i nevi t abl e, "  and per haps 
not .   I  f or  one doubt  t hat  peopl e woul d accept  wi t hout  
compl ai nt  t he war r ant l ess di scl osur e t o t he Gover nment  
of  a l i s t  of  ever y Web si t e t hey had vi s i t ed i n t he 
l ast  week,  or  mont h,  or  year .   But  what ever  t he 
soci et al  expect at i ons,  t hey can at t ai n 
const i t ut i onal l y pr ot ect ed st at us onl y i f  our  Four t h 
Amendment  j ur i spr udence ceases t o t r eat  secr ecy as a 
pr er equi s i t e f or  pr i vacy.   I  woul d not  assume t hat  al l  
i nf or mat i on vol unt ar i l y  di scl osed t o some member  of  
t he publ i c f or  a l i mi t ed pur pose i s,  f or  t hat  r eason 
al one,  di sent i t l ed t o Four t h Amendment  pr ot ect i on. 31  

¶97 Just i ce Al i t o i n hi s concur r ence i n Jones opi ned t hat  

t he best  sol ut i on t o pr i vacy concer ns r egar di ng l ong- t er m 

                                                 
31 Jones,  132 S.  Ct  at  955- 57 ( Sot omayor ,  J. ,  concur r i ng)  

( c i t at i ons and par ent het i cal  comment s omi t t ed) .   
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moni t or i ng devi ces may be l egi s l at i ve. 32  He wr ot e t hat  unt i l  t he 

l egi s l at ur e act s on new t echnol ogi cal  met hods of  sur vei l l ance,  

t he " best  t hat  we can do .  .  .  i s  t o appl y exi st i ng Four t h 

Amendment  doct r i ne and t o ask whet her  t he use of  GPS t r acki ng i n 

a par t i cul ar  case i nvol ved a degr ee of  i nt r usi on t hat  a 

r easonabl e per son woul d not  have ant i c i pat ed. " 33  Usi ng t hi s  

appr oach,  t he Just i ce concl uded t hat  " t he use of  l onger  t er m GPS 

moni t or i ng i n i nvest i gat i ons of  most  of f enses i mpi nges on 

expect at i ons of  pr i vacy. " 34  ( The war r ant  i n t he pr esent  case 

aut hor i zed use of  t he GPS devi ce f or  60 days;  i t  was mai nt ai ned 

f or  f our  days.   The i ssue of  t he dur at i on f or  whi ch t he GPS may 

be aut hor i zed or  used i s not  br oached i n t he maj or i t y opi ni on i n 

t he i nst ant  case. )  

                                                 
32 I  r epeat  t he essence of  what  I  wr ot e i n my ear l i er  

di ssent  i n Sveum,  328 Wi s.  2d 369,  ¶126 ( Abr ahamson,  C. J. ,  
di ssent i ng) :   I  r ecogni ze t hat  t he pr obl ems pr esent ed by 
t echnol ogi cal l y assi st ed physi cal  sur vei l l ance ar e compl ex and 
t hat  t he i nt er est s of  pr i vacy and cr i me det ect i on ar e 
subst ant i al .   The cour t s,  and especi al l y t hi s cour t ,  shoul d not  
do vi ol ence t o t he l egi s l at i vel y enact ed war r ant  st at ut es i n an 
i l l - advi sed at t empt  t o bend cl ear  and est abl i shed l aw t o f i t  
novel  and f ast - changi ng t echnol ogy.   The myr i ad of  t echni cal ,  
l egal ,  and pol i cy i ssues i nvol ved i n el ect r oni c sur vei l l ance 
l end t hemsel ves t o l egi s l at i ve r esol ut i on,  not  ad hoc j udi c i al  
aut hor i zat i ons or  a bewi l der i ngl y compl ex j udi c i al  at t empt  t o 
shoehor n t he possi bi l i t i es of  new sur vei l l ance t echnol ogi es i nt o 
t he par amet er s of  st at ut es t hat  wer e never  meant  t o accommodat e 
t hem.  

33 Jones,  132 S.  Ct .  at  964 ( Al i t o,  J. ,  concur r i ng) .  

Just i ce Cr ooks,  Just i ce Zi egl er ,  and I  made a s i mi l ar  
r equest  t o t he Wi sconsi n l egi s l at ur e i n our  separ at e opi ni ons i n 
Sveum,  328 Wi s.  2d 369,  ¶¶77,  79,  84,  126.   The Wi sconsi n 
l egi s l at ur e has not  yet  act ed.  

34 Jones,  132 S.  Ct .  at  964 ( Al i t o,  J. ,  concur r i ng) .  
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¶98 Thi s cour t  has al r eady advi sed t he l egi s l at ur e t hat  

l egi s l at i ve act i on i s needed.   None has been t aken.   Her e,  t he 

cour t  makes a second r equest .   

¶99 I  woul d ur ge t he Judi c i al  Counci l , 35 t he Legi s l at i ve 

Counci l ,  t he Of f i ce of  t he St at e Publ i c Def ender ,  t he At t or ney 

Gener al ,  and t he Cr i mi nal  Law Sect i on of  t he St at e Bar , 36 ei t her  

separ at el y or  j oi nt l y,  t o st udy t he Four t h Amendment  i ssues 

r ai sed by GPS devi ces and ot her  t echnol ogi cal  devel opment s and 

make pr oposal s t o t he l egi s l at ur e or  t o t hi s cour t  ( i f  

appr opr i at e f or  r ul e maki ng) .   

¶100 I  r ecogni ze,  however ,  t hat  as l ong as t hi s  cour t  

appear s t o al l ow any condi t i ons i n t he war r ant  aut hor i z i ng 

i nst al l at i on of  a GPS devi ce and t he use of  any t ype of  GPS 

t echnol ogy wi t hout  l egi s l at i ve aut hor i t y,  t her e i s no i ncent i ve 

t o seek a l egi s l at i ve sol ut i on r egar di ng t he par amet er s f or  

                                                 
35 The Judi c i al  Counci l  has begun consi der at i on of  t he GPS 

devi ce i ssue but  has st opped i t s st udy t o awai t  t he deci s i on i n 
t he pr esent  case.  

36 The Cr i mi nal  Law Sect i on " pr ovi des educat i on,  r esour ces 
and ot her  suppor t  f or  pr osecut or s,  def ense at t or neys and j udges 
who pr act i ce cr i mi nal  l aw at  t he l ocal ,  st at e and f eder al  
l evel s.   The sect i on moni t or s and pr oposes l egi s l at i on i n t he 
ar ea of  cr i mi nal  l aw .  .  .  . "   St at e Bar  of  Wi sconsi n,  
ht t p: / / www. wi sbar . or g/ AM/ Templ at e. cf m?Sect i on=Cr i mi nal _Law_Sect i
on ( l ast  v i s i t ed Jan.  17,  2013) .    
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war r ant s aut hor i z i ng t he i nst al l at i on and moni t or i ng of  GPS 

devi ces. 37 

¶101 The maj or i t y opi ni on does a di sser vi ce t o l aw 

enf or cement ,  t he bar ,  t he bench,  and t he publ i c by not  car ef ul l y 

expl or i ng i ssues pr esent ed i n t he i nst ant  case t hat  Chi ef  

Just i ce Rober t s and Just i ces Sot omayor  and Al i t o have 

hi ghl i ght ed.             

¶102 For  t he r easons set  f or t h,  I  cannot  j oi n t he maj or i t y 

opi ni on.    

 

 

 

                                                 
37 One f i nal  comment  about  t he case:   Even i f  t he t owi ng and 

st owi ng of  t he vehi c l e wer e i l l egal ,  i t  does not  i nevi t abl y 
f ol l ow t hat  t he evi dence ul t i mat el y di scover ed must  be 
suppr essed when a val i d ( accor di ng t o t he maj or i t y)  sear ch 
war r ant  was execut ed.   To det er mi ne whet her  t he war r ant  i ssued 
was " genui nel y i ndependent "  of  t he ear l i er  " t ai nt ed"  sei zur e,  
Mur r ay v.  Uni t ed St at es,  487 U. S.  533 ( 1988) ,  i s  i nst r uct i ve.   
See al so St at e v.  Car r ol l ,  2010 WI  8,  322 Wi s.  2d 299,  778 
N. W. 2d 1 ( di scussi ng Mur r ay) .   Nei t her  t he par t i es nor  t he 
maj or i t y opi ni on di scusses t hi s  aspect  of  Four t h Amendment  and 
excl usi on l aw,  and I  need not  and wi l l  not  comment  f ur t her  on 
t hi s poi nt .  
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